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AMENDED AND RESTATED BY-LAWS  

OF 

 NEUESSE INC. 
  

ARTICLE I 

OFFICES 

  

Section 1.01 Offices. The address of the registered office of NeuEsse Inc. (hereinafter 

called the “Corporation”) in the State of Delaware shall be as set forth in the Corporation’s 

Certificate of Incorporation (the “Certificate of Incorporation”). The Corporation may have 

other offices, both within and without the State of Delaware, as the board of directors of the 

Corporation (the “Board of Directors”) from time to time shall determine or the business of the 

Corporation may require. 

  

Section 1.02 Books and Records. Any records maintained by the Corporation in the 

regular course of its business, including its stock ledger, books of account and minute books, 

may be maintained on any information storage device or method; provided that the records so 

kept can be converted into clearly legible paper form within a reasonable time.  The Corporation 

shall so convert any records so kept upon the request of any person entitled to inspect such 

records pursuant to applicable law. 

  

ARTICLE II 

MEETINGS OF THE STOCKHOLDERS 

  

Section 2.01 Place of Meetings. All meetings of the stockholders shall be held at such 

place, if any, either within or without the State of Delaware, as shall be designated from time to 

time by resolution of the Board of Directors and stated in the notice of meeting. 

  
  

Section 2.02 Annual Meeting. The annual meeting of the stockholders for the election 

of directors and for the transaction of such other business as may properly come before the 

meeting shall be held at such date, time and place, if any, as shall be determined by the Board of 

Directors and stated in the notice of the meeting. 

  

  

Section 2.03 Special Meetings. Special meetings of stockholders for any purpose or 

purposes shall be called pursuant to a resolution approved by the Board of Directors and may not 

be called by any other person or persons. The only business which may be conducted at a special 

meeting shall be the matter or matters set forth in the notice of such meeting. 

  

  

Section 2.04 Adjournments. Any meeting of the stockholders, annual or special, may 

be adjourned from time to time to reconvene at the same or some other place, if any, and notice 

need not be given of any such adjourned meeting if the time, place, if any, thereof and the means 
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of remote communication, if any, are announced at the meeting at which the adjournment is 

taken. At the adjourned meeting, the Corporation may transact any business which might have 

been transacted at the original meeting. If the adjournment is for more than 30 days, a notice of 

the adjourned meeting shall be given to each stockholder of record entitled to vote at the 

meeting. If after the adjournment a new record date is fixed for stockholders entitled to vote at 

the adjourned meeting, the Board of Directors shall fix a new record date for notice of the 

adjourned meeting and shall give notice of the adjourned meeting to each stockholder of record 

entitled to vote at the adjourned meeting as of the record date fixed for notice of the adjourned 

meeting. 

  

Section 2.05 Notice of Meetings. Notice of the place, if any, date, hour, the record date 

for determining the stockholders entitled to vote at the meeting (if such date is different from the 

record date for stockholders entitled to notice of the meeting) and means of remote 

communication, if any, of every meeting of stockholders shall be given by the Corporation not 

less than ten days nor more than 60 days before the meeting (unless a different time is specified 

by law) to every stockholder entitled to vote at the meeting as of the record date for determining 

the stockholders entitled to notice of the meeting. Notices of special meetings shall also specify 

the purpose or purposes for which the meeting has been called. Except as otherwise provided 

herein or permitted by applicable law, notice to stockholders shall be in writing and delivered 

personally or mailed to the stockholders at their address appearing on the books of the 

Corporation.  Without limiting the manner by which notice otherwise may be given effectively to 

stockholders, notice of meetings may be given to stockholders by means of electronic 

transmission in accordance with applicable law. Notice of any meeting need not be given to any 

stockholder who shall, either before or after the meeting, submit a waiver of notice or who shall 

attend such meeting, except when the stockholder attends for the express purpose of objecting, at 

the beginning of the meeting, to the transaction of any business because the meeting is not 

lawfully called or convened. Any stockholder so waiving notice of the meeting shall be bound by 

the proceedings of the meeting in all respects as if due notice thereof had been given. 

  
  

Section 2.06 List of Stockholders. The officer of the Corporation who has charge of 

the stock ledger shall prepare a complete list of the stockholders entitled to vote at any meeting 

of stockholders (provided, however, if the record date for determining the stockholders entitled 

to vote is less than ten days before the date of the meeting, the list shall reflect the stockholders 

entitled to vote as of the tenth day before the meeting date), arranged in alphabetical order, and 

showing the address of each stockholder and the number of shares of each class of capital stock 

of the Corporation registered in the name of each stockholder at least ten days before any 

meeting of the stockholders. Such list shall be open to the examination of any stockholder, for 

any purpose germane to the meeting, on a reasonably accessible electronic network if the 

information required to gain access to such list was provided with the notice of the meeting or 

during ordinary business hours, at the principal place of business of the Corporation for a period 

of at least ten days before the meeting. If the meeting is to be held at a place, the list shall also be 

produced and kept at the time and place of the meeting the whole time thereof and may be 

inspected by any stockholder who is present. If the meeting is held solely by means of remote 

communication, the list shall also be open for inspection by any stockholder during the whole 

time of the meeting as provided by applicable law. Except as provided by applicable law, the 

stock ledger of the Corporation shall be the only evidence as to who are the stockholders entitled 
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to examine the stock ledger and the list of stockholders or to vote in person or by proxy at any 

meeting of stockholders. 

  

Section 2.07 Quorum. Unless otherwise required by law, the Certificate of 

Incorporation or these by-laws, at each meeting of the stockholders, a majority in voting power 

of the shares of the Corporation entitled to vote at the meeting, present in person or represented 

by proxy, shall constitute a quorum. If, however, such quorum shall not be present or represented 

at any meeting of the stockholders, the stockholders entitled to vote thereat, present in person or 

represented by proxy, shall have power, by the affirmative vote of a majority in voting power 

thereof, to adjourn the meeting from time to time, in the manner provided in Section 2.04, until a 

quorum shall be present or represented. A quorum, once established, shall not be broken by the 

subsequent withdrawal of enough votes to leave less than a quorum. At any such adjourned 

meeting at which there is a quorum, any business may be transacted that might have been 

transacted at the meeting originally called. 

  

  

Section 2.08 Conduct of Meetings. The Board of Directors may adopt by resolution 

such rules and regulations for the conduct of the meeting of the stockholders as it shall deem 

appropriate. At every meeting of the stockholders, the president, or in his or her absence or 

inability to act, the vice president, or, in his or her absence or inability to act, the person whom 

the president shall appoint, shall act as chairman of, and preside at, the meeting. The secretary or, 

in his or her absence or inability to act, the person whom the chairman of the meeting shall 

appoint secretary of the meeting, shall act as secretary of the meeting and keep the minutes 

thereof. Except to the extent inconsistent with such rules and regulations as adopted by the Board 

of Directors, the chairman of any meeting of the stockholders shall have the right and authority 

to prescribe such rules, regulations and procedures and to do all such acts as, in the judgment of 

such chairman, are appropriate for the proper conduct of the meeting. Such rules, regulations or 

procedures, whether adopted by the Board of Directors or prescribed by the chairman of the 

meeting, may include, without limitation, the following: (a) the establishment of an agenda or 

order of business for the meeting; (b) the determination of when the polls shall open and close 

for any given matter to be voted on at the meeting; (c) rules and procedures for maintaining order 

at the meeting and the safety of those present; (d) limitations on attendance at or participation in 

the meeting to stockholders of record of the Corporation, their duly authorized and constituted 

proxies or such other persons as the chairman of the meeting shall determine; (e) restrictions on 

entry to the meeting after the time fixed for the commencement thereof; and (f) limitations on the 

time allotted to questions or comments by participants. 

  

  

Section 2.09 Voting; Proxies. Unless otherwise required by law or the Certificate of 

Incorporation the election of directors shall be decided by a plurality of the votes cast at a 

meeting of the stockholders by the holders of stock entitled to vote in the election. Unless 

otherwise required by law, the Certificate of Incorporation or these by-laws, any matter, other 

than the election of directors, brought before any meeting of stockholders shall be decided by the 

affirmative vote of the majority of shares present in person or represented by proxy at the 

meeting and entitled to vote on the matter. Each stockholder entitled to vote at a meeting of 

stockholders or to express consent to corporate action in writing without a meeting may 

authorize another person or persons to act for such stockholder by proxy, but no such proxy shall 

be voted or acted upon after three years from its date, unless the proxy provides for a longer 
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period.  A proxy shall be irrevocable if it states that it is irrevocable and if, and only as long as, it 

is coupled with an interest sufficient in law to support an irrevocable power.  A stockholder may 

revoke any proxy which is not irrevocable by attending the meeting and voting in person or by 

delivering to the secretary of the Corporation a revocation of the proxy or a new proxy bearing a 

later date.  Voting at meetings of stockholders need not be by written ballot. 

  
  

Section 2.10 Inspectors at Meetings of Stockholders. The Board of Directors, in 

advance of any meeting of stockholders, may, and shall if required by law, appoint one or more 

inspectors, who may be employees of the Corporation, to act at the meeting or any adjournment 

thereof and make a written report thereof. The Board of Directors may designate one or more 

persons as alternate inspectors to replace any inspector who fails to act. If no inspector or 

alternate is able to act at a meeting, the person presiding at the meeting shall appoint one or more 

inspectors to act at the meeting. Each inspector, before entering upon the discharge of his or her 

duties, shall take and sign an oath faithfully to execute the duties of inspector with strict 

impartiality and according to the best of his or her ability. The inspectors shall (a) ascertain the 

number of shares outstanding and the voting power of each, (b) determine the shares represented 

at the meeting, the existence of a quorum and the validity of proxies and ballots, (c) count all 

votes and ballots, (d) determine and retain for a reasonable period a record of the disposition of 

any challenges made to any determination by the inspectors and (e) certify their determination of 

the number of shares represented at the meeting and their count of all votes and ballots. The 

inspectors may appoint or retain other persons or entities to assist the inspectors in the 

performance of their duties. Unless otherwise provided by the Board of Directors, the date and 

time of the opening and the closing of the polls for each matter upon which the stockholders will 

vote at a meeting shall be announced at the meeting. No ballot, proxies, votes or any revocation 

thereof or change thereto, shall be accepted by the inspectors after the closing of the polls unless 

the Court of Chancery of the State of Delaware upon application by a stockholder shall 

determine otherwise. In determining the validity and counting of proxies and ballots cast at any 

meeting of stockholders, the inspectors may consider such information as is permitted by 

applicable law. No person who is a candidate for office at an election may serve as an inspector 

at such election. 

  

  

Section 2.11 Written Consent of Stockholders Without a Meeting. Any action to be 

taken at any annual or special meeting of stockholders may be taken without a meeting, without 

prior notice and without a vote, if a consent or consents in writing, setting forth the action to be 

so taken, shall be signed by the holders of outstanding stock having not less than the minimum 

number of votes that would be necessary to authorize or take such action at a meeting at which 

all shares entitled to vote thereon were present and voted and shall be delivered (by hand or by 

certified or registered mail, return receipt requested) to the Corporation by delivery to its 

registered office in the State of Delaware, its principal place of business or an officer or agent of 

the Corporation having custody of the book in which proceedings of meetings of stockholders 

are recorded. Every written consent shall bear the date of signature of each stockholder who 

signs the consent, and no written consent shall be effective to take the corporate action referred 

to therein unless, within 60 days of the earliest dated consent delivered in the manner required by 

this Section 2.11, written consents signed by a sufficient number of holders to take action are 

delivered to the Corporation as aforesaid. Prompt notice of the taking of the corporate action 

without a meeting by less than unanimous written consent shall, to the extent required by 
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applicable law, be given to those stockholders who have not consented in writing, and who, if the 

action had been taken at a meeting, would have been entitled to notice of the meeting if the 

record date for notice of such meeting had been the date that written consents signed by a 

sufficient number of holders to take the action were delivered to the Corporation. 

  
  

Section 2.12 Fixing the Record Date.  

  

(a) In order that the Corporation may determine the stockholders entitled to 

notice of or to vote at any meeting of stockholders or any adjournment thereof, the Board 

of Directors may fix a record date, which record date shall not precede the date upon 

which the resolution fixing the record date is adopted by the Board of Directors, and 

which record date shall not be more than 60 nor less than ten days before the date of such 

meeting. If the Board of Directors so fixes a date, such date shall also be the record date 

for determining the stockholders entitled to vote at such meeting unless the Board of 

Directors determines, at the time it fixes such record date, that a later date on or before 

the date of the meeting shall be the date for making such determination. If no record date 

is fixed by the Board of Directors, the record date for determining stockholders entitled to 

notice of or to vote at a meeting of stockholders shall be at the close of business on the 

day next preceding the day on which notice is given, or, if notice is waived, at the close 

of business on the day next preceding the day on which the meeting is held. A 

determination of stockholders of record entitled to notice of or to vote at a meeting of 

stockholders shall apply to any adjournment of the meeting; provided, however, that the 

Board of Directors may fix a new record date for the determination of stockholders 

entitled to vote at the adjourned meeting and in such case shall also fix as the record date 

for stockholders entitled to notice of such adjourned meeting the same or an earlier date 

as that fixed for the determination of stockholders entitled to vote therewith at the 

adjourned meeting. 

  

  

(b) In order that the Corporation may determine the stockholders entitled to 

consent to corporate action in writing without a meeting, the Board of Directors may fix a 

record date, which record date shall not precede the date upon which the resolution fixing 

the record date is adopted by the Board of Directors, and which record date shall not be 

more than ten days after the date upon which the resolution fixing the record date is 

adopted by the Board of Directors. If no record date has been fixed by the Board of 

Directors, the record date for determining stockholders entitled to consent to corporate 

action in writing without a meeting: (i) when no prior action by the Board of Directors is 

required by law, the record date for such purpose shall be the first date on which a signed 

written consent setting forth the action taken or proposed to be taken is delivered to the 

Corporation by delivery (by hand, or by certified or registered mail, return receipt 

requested) to its registered office in the State of Delaware, its principal place of business, 

or an officer or agent of the Corporation having custody of the book in which 

proceedings of meetings of stockholders are recorded and (ii) if prior action by the Board 

of Directors is required by law, the record date for such purpose shall be at the close of 

business on the day on which the Board of Directors adopts the resolution taking such 

prior action. 
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(c) In order that the Corporation may determine the stockholders entitled to 

receive payment of any dividend or other distribution or allotment of any rights or the 

stockholders entitled to exercise any rights in respect of any change, conversion or 

exchange of stock, or for the purpose of any other lawful action, the Board of Directors 

may fix a record date, which record date shall not precede the date upon which the 

resolution fixing the record date is adopted, and which record date shall be not more than 

60 days prior to such action. If no record date is fixed, the record date for determining 

stockholders for any such purpose shall be at the close of business on the day on which 

the Board of Directors adopts the resolution relating thereto. 

  

ARTICLE III 

BOARD OF DIRECTORS 

  

  

Section 3.01 General Powers. The business and affairs of the Corporation shall be 

managed by or under the direction of the Board of Directors. The Board of Directors may adopt 

such rules and procedures, not inconsistent with the Certificate of Incorporation, these by-laws or 

applicable law, as it may deem proper for the conduct of its meetings and the management of the 

Corporation. 

  

  

Section 3.02 Number; Term of Office. The Board of Directors shall initially consist of 

two (2) members.  The number of directors on the Board of Directors may be increased or 

decreased from time to time by resolution of the Board of Directors.  Each director shall hold 

office until a successor is duly elected and qualified or until the director’s earlier death, 

resignation, disqualification or removal. 

  

  

Section 3.03 Newly Created Directorships and Vacancies. Any newly created 

directorships resulting from an increase in the authorized number of directors and any vacancies 

occurring in the Board of Directors, shall be filled by the affirmative votes of a majority of the 

remaining members of the Board of Directors, although less than a quorum, or by a sole 

remaining director. A director so elected shall be elected to hold office until the earlier of the 

expiration of the term of office of the director whom he or she has replaced, a successor is duly 

elected and qualified or the earlier of such director’s death, resignation or removal. 

  

  

Section 3.04 Resignation. Any director may resign at any time by notice given in 

writing or by electronic transmission to the Corporation. Such resignation shall take effect at the 

date of receipt of such notice by the Corporation or at such later time as is therein specified. 

  
  

Section 3.05 Removal. Except as prohibited by applicable law or the Certificate of 

Incorporation, the stockholders entitled to vote in an election of directors may remove any 

director from office at any time, with or without cause, by the affirmative vote of a majority in 

voting power thereof. 

  

Section 3.06 Fees and Expenses. Unless otherwise restricted by the Certificate of 

Incorporation or these bylaws, Directors shall have the authority to fix the compensation of 

directors.  In addition, the Directors may be paid their expenses, if any, of attendance at each 
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meeting of the Board of Directors.  Nothing herein shall preclude any Director from serving the 

Corporation in any other capacity and receiving compensation therefor.  Members of special or 

standing committees may be allowed like compensation for attending committee meetings or 

serving on such committees. 

  

Section 3.07 Regular Meetings. Regular meetings of the Board of Directors may be 

held without notice at such times and at such places as may be determined from time to time by 

the Board of Directors or its chairman. 

  

Section 3.08 Special Meetings. Special meetings of the Board of Directors may be held 

at such times and at such places as may be determined by the chairman or the president on at 

least 24 hours’ notice to each director given by one of the means specified in Section 3.11 hereof 

other than by mail or on at least three days’ notice if given by mail. Special meetings shall be 

called by the chairman or the president in like manner and on like notice on the written request of 

any two or more directors. 

  

Section 3.09 Telephone Meetings. Board of Directors or Board of Directors committee 

meetings may be held by means of telephone conference or other communications equipment by 

means of which all persons participating in the meeting can hear each other and be heard. 

Participation by a director in a meeting pursuant to this Section 3.09 shall constitute presence in 

person at such meeting. 

  

Section 3.10 Adjourned Meetings. A majority of the directors present at any meeting 

of the Board of Directors, including an adjourned meeting, whether or not a quorum is present, 

may adjourn and reconvene such meeting to another time and place. At least 24 hours’ notice of 

any adjourned meeting of the Board of Directors shall be given to each director whether or not 

present at the time of the adjournment, if such notice shall be given by one of the means 

specified in Section 3.11 hereof other than by mail, or at least three days’ notice if by mail. Any 

business may be transacted at an adjourned meeting that might have been transacted at the 

meeting as originally called. 

  

Section 3.11 Notices. Subject to Section 3.08, Section 3.10 and Section 3.12 hereof, 

whenever notice is required to be given to any director by applicable law, the Certificate of 

Incorporation or these by-laws, such notice shall be deemed given effectively if given in person 

or by telephone, mail addressed to such director at such director’s address as it appears on the 

records of the Corporation, facsimile, e-mail or by other means of electronic transmission. 

  

Section 3.12 Waiver of Notice. Whenever notice to directors is required by applicable 

law, the Certificate of Incorporation or these by-laws, a waiver thereof, in writing signed by, or 

by electronic transmission by, the director entitled to the notice, whether before or after such 

notice is required, shall be deemed equivalent to notice. Attendance by a director at a meeting 

shall constitute a waiver of notice of such meeting except when the director attends a meeting for 

the express purpose of objecting, at the beginning of the meeting, to the transaction of any 

business on the ground that the meeting was not lawfully called or convened. Neither the 

business to be transacted at, nor the purpose of, any regular or special Board of Directors or 

committee meeting need be specified in any waiver of notice. 
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Section 3.13 Organization. At each meeting of the Board of Directors, the chairman 

or, in his or her absence, another director selected by the Board of Directors shall preside. The 

secretary shall act as secretary at each meeting of the Board of Directors. If the secretary is 

absent from any meeting of the Board of Directors, an assistant secretary shall perform the duties 

of secretary at such meeting; and in the absence from any such meeting of the secretary and all 

assistant secretaries, the person presiding at the meeting may appoint any person to act as 

secretary of the meeting. 

  

Section 3.14 Quorum of Directors. The presence of a majority of the Board of 

Directors shall be necessary and sufficient to constitute a quorum for the transaction of business 

at any meeting of the Board of Directors. 

  

  

Section 3.15 Action by Majority Vote. Except as otherwise expressly required by 

these by-laws, the Certificate of Incorporation or by applicable law, the vote of a majority of the 

directors present at a meeting at which a quorum is present shall be the act of the Board of 

Directors. 

  

Section 3.16 Action Without Meeting. Unless otherwise restricted by the Certificate of 

Incorporation or these by-laws, any action required or permitted to be taken at any meeting of the 

Board of Directors or of any committee thereof may be taken without a meeting if all directors or 

members of such committee, as the case may be, consent thereto in writing or by electronic 

transmission, and the writings or electronic transmissions are filed with the minutes of 

proceedings of the Board of Directors or committee in accordance with applicable law. 

  
  

Section 3.17 Committees of the Board of Directors. The Board of Directors may 

designate one or more committees, each committee to consist of one or more of the directors of 

the Corporation. The Board of Directors may designate one or more directors as alternate 

members of any committee, who may replace any absent or disqualified member at any meeting 

of the committee. If a member of a committee shall be absent from any meeting, or disqualified 

from voting thereat, the remaining member or members present at the meeting and not 

disqualified from voting, whether or not such member or members constitute a quorum, may 

unanimously appoint another member of the Board of Directors to act at the meeting in the place 

of any such absent or disqualified member. Any such committee, to the extent permitted by 

applicable law, shall have and may exercise all the powers and authority of the Board of 

Directors in the management of the business and affairs of the Corporation and may authorize 

the seal of the Corporation to be affixed to all papers that may require it to the extent so 

authorized by the Board of Directors. Unless the Board of Directors provides otherwise, at all 

meetings of such committee, a majority of the then authorized members of the committee shall 

constitute a quorum for the transaction of business, and the vote of a majority of the members of 

the committee present at any meeting at which there is a quorum shall be the act of the 

committee. Each committee shall keep regular minutes of its meetings. Unless the Board of 

Directors provides otherwise, each committee designated by the Board of Directors may make, 

alter and repeal rules and procedures for the conduct of its business. In the absence of such rules 

and procedures each committee shall conduct its business in the same manner as the Board of 

Directors conducts its business pursuant to this Article III. 
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ARTICLE IV 

OFFICERS 

  

Section 4.01 Positions and Election. The officers of the Corporation shall be elected 

by the Board of Directors and shall include a president, a treasurer and a secretary. The Board of 

Directors, in its discretion, may also elect a chairman (who must be a director), one or more vice 

chairmen (who must be directors) and one or more vice presidents, assistant treasurers, assistant 

secretaries and other officers. Any two or more offices may be held by the same person. 

  

  

Section 4.02 Term. Each officer of the Corporation shall hold office until such officer’s 

successor is elected and qualified or until such officer’s earlier death, resignation or removal. 

Any officer elected or appointed by the Board of Directors may be removed by the Board of 

Directors at any time with or without cause by the majority vote of the members of the Board of 

Directors then in office. The removal of an officer shall be without prejudice to his or her 

contract rights, if any. The election or appointment of an officer shall not of itself create contract 

rights. Any officer of the Corporation may resign at any time by giving written notice of his or 

her resignation to the president or the secretary. Any such resignation shall take effect at the time 

specified therein or, if the time when it shall become effective shall not be specified therein, 

immediately upon its receipt. Unless otherwise specified therein, the acceptance of such 

resignation shall not be necessary to make it effective. Should any vacancy occur among the 

officers, the position shall be filled for the unexpired portion of the term by appointment made 

by the Board of Directors. 

Section 4.03 Salaries.  The compensation of all officers of the Corporation shall be 

fixed by the Board of Directors, and no officer shall be prevented from receiving such salary by 

reason of his or her also being a Director. 

  

Section 4.04 Chairman of the Board of Directors.  The chairman of the board of 

directors (if such office is created by the Board of Directors) shall preside at all meetings of the 

Board of Directors or of the stockholders of the Corporation.  The chairman shall formulate and 

submit to the Board of Directors or the Executive Committee matters of general policy for the 

Corporation and shall perform such other duties as such duties customarily pertain to the office 

or as may be prescribed by the Board of Directors or the Executive Committee. 

Section 4.05 The President. The president shall have general supervision over the 

business of the Corporation and other duties incident to the office of president, and any other 

duties as may be from time to time assigned to the president by the Board of Directors and 

subject to the control of the Board of Directors in each case.  

  

Section 4.06 Vice Presidents. Each vice president shall have such powers and perform 

such duties as may be assigned to him or her from time to time by the chairman of the Board of 

Directors or the president. 

  

Section 4.07 The Secretary. The secretary shall attend all sessions of the Board of 

Directors and all meetings of the stockholders and record all votes and the minutes of all 

proceedings in a book to be kept for that purpose, and shall perform like duties for committees 

when required. He or she shall give, or cause to be given, notice of all meetings of the 



 

-10- 
Active\108182982.v1 

stockholders and meetings of the Board of Directors, and shall perform such other duties as may 

be prescribed by the Board of Directors or the president. The secretary shall keep in safe custody 

the seal of the Corporation and have authority to affix the seal to all documents requiring it and 

attest to the same.  

  

Section 4.08 The Treasurer.  The treasurer shall have the custody of the corporate 

funds and securities, except as otherwise provided by the Board of Directors, and shall keep full 

and accurate accounts of receipts and disbursements in books belonging to the Corporation and 

shall deposit all moneys and other valuable effects in the name and to the credit of the 

Corporation in such depositories as may be designated by the Board of Directors. The treasurer 

shall disburse the funds of the Corporation as may be ordered by the Board of Directors, taking 

proper vouchers for such disbursements, and shall render to the president and the directors, at the 

regular meetings of the Board of Directors, or whenever they may require it, an account of all his 

or her transactions as treasurer and of the financial condition of the Corporation.  

Section 4.09 Assistant Secretary and Treasurer.  The assistant secretary and assistant 

treasurer shall, in general, perform such duties as shall be assigned to them by the secretary or 

the treasurer, respectively, or by the president, the chief executive officer, the Board of Directors, 

or the Executive Committee.  The assistant secretary and assistant treasurer shall, in the absence 

of the secretary or treasurer, respectively, perform all functions and duties which such absent 

officers may delegate, but such delegation shall not relieve the absent officer from the 

responsibilities and liabilities of his or her office.  The assistant secretary may sign, with the 

president, the chief executive officer or a vice president, certificates for shares of the 

Corporation, the issue of which shall have been authorized by a resolution of the Board of 

Directors.  The assistant treasurer shall respectively, if required by the Board of Directors, give 

bonds for the faithful discharge of their duties in such sums and with such sureties as the Board 

of Directors shall determine. 

  

Section 4.10 Duties of Officers May Be Delegated. In case any officer is absent, or for 

any other reason that the Board of Directors may deem sufficient, the president or the Board of 

Directors may delegate for the time being the powers or duties of such officer to any other 

officer or to any director.  

  

  

ARTICLE V 

STOCK CERTIFICATES AND THEIR TRANSFER 

  

Section 5.01 Certificates Representing Shares. The shares of stock of the Corporation 

may be represented by certificates, which may be issued electronically through Carta; provided 

that the Board of Directors may provide by resolution or resolutions that some or all of any class 

or series shall be uncertificated shares that may be evidenced by a book-entry system maintained 

by the registrar of such stock. If shares are represented by certificates, such certificates shall be 

in the form, other than bearer form, approved by the Board of Directors. The certificates 

representing shares of stock of each class shall be signed by, or in the name of, the Corporation 

by the chairman, any vice chairman, the president or any vice president, and by the secretary, any 

assistant secretary, the treasurer or any assistant treasurer. Any or all such signatures may be 
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facsimiles. Although any officer, transfer agent or registrar whose manual or facsimile signature 

is affixed to such a certificate ceases to be such officer, transfer agent or registrar before such 

certificate has been issued, it may nevertheless be issued by the Corporation with the same effect 

as if such officer, transfer agent or registrar were still such at the date of its issue. 

Section 5.02 Registered Stockholders.  The Corporation shall be entitled to treat the 

holder of record of any share or shares of the Corporation’s capital stock as the holder in fact 

thereof and, accordingly, shall not be bound to recognize any equitable or other claim to or 

interest in such share or shares on the part of any other person, whether or not it shall have 

express or other notice thereof, except as otherwise provided by the laws of the state of 

Delaware. 

  

  

Section 5.03 Transfers of Stock. Stock of the Corporation shall be transferable in the 

manner prescribed by law and in these by-laws. Transfers of stock shall be made on the books of 

the Corporation only by the holder of record thereof, by such person’s attorney lawfully 

constituted in writing and, in the case of certificated shares, upon the surrender of the certificate 

thereof, which shall be cancelled before a new certificate or uncertificated shares shall be issued. 

No transfer of stock shall be valid as against the Corporation for any purpose until it shall have 

been entered in the stock records of the Corporation by an entry showing from and to whom 

transferred. To the extent designated by the president or any vice president or the treasurer of the 

Corporation, the Corporation may recognize the transfer of fractional uncertificated shares, but 

shall not otherwise be required to recognize the transfer of fractional shares. 

  

Section 5.04 Transfer Agents and Registrars. The Board of Directors may appoint, or 

authorize any officer or officers to appoint, one or more transfer agents and one or more 

registrars. 

  

Section 5.05 Lost, Stolen or Destroyed Certificates. The Board of Directors may 

direct a new certificate or uncertificated shares to be issued in place of any certificate theretofore 

issued by the Corporation alleged to have been lost, stolen or destroyed upon the making of an 

affidavit of that fact by the owner of the allegedly lost, stolen or destroyed certificate. When 

authorizing such issue of a new certificate or uncertificated shares, the Board of Directors may, 

in its discretion and as a condition precedent to the issuance thereof, require the owner of the 

lost, stolen or destroyed certificate, or the owner’s legal representative to give the Corporation a 

bond sufficient to indemnify it against any claim that may be made against the Corporation with 

respect to the certificate alleged to have been lost, stolen or destroyed or the issuance of such 

new certificate or uncertificated shares. 

Section 5.06 Treasury Stock.  The Corporation shall not vote, directly or indirectly, 

shares of its own capital stock owned by it; and such shares shall not be counted in determining 

the total number of outstanding shares of the Corporation’s capital stock. 

  

ARTICLE VI 

Section 6.01 Right of First Refusal.  No stockholder shall sell, assign, pledge, or in 

any manner transfer any of the shares of common stock of the Corporation (“Common Stock”) 
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or any right or interest therein held by such stockholder, whether voluntarily or by operation of 

law, or by gift or otherwise, except by a transfer which meets the following requirements set 

forth in this Section 6.01:  

(a) If the stockholder receives a bona fide offer acceptable to the stockholder 

to purchase any Common Stock held by such stockholder, then the stockholder shall first 

give written notice thereof to the Corporation (the “Transfer Notice”).  The notice shall 

name the proposed transferee and state the number of shares of Common Stock to be 

transferred (the “Transfer Stock”), the price per share and all other terms and conditions 

of the offer. 

(b) For fifteen (15) days following receipt of the Transfer Notice (the “Notice 

Period”), the Corporation or its assigns shall have the option to purchase any or all of the 

Transfer Stock at the price and upon the terms set forth in such Transfer Notice.  In the 

event the Corporation elects to purchase any or all of the Transfer Stock, it shall give 

written notice to the selling stockholder of its election and settlement for said Common 

Stock shall be made as provided below in 6.01(c). 

(c) If the Corporation or any assignee of the Corporation elects to acquire any 

of the Transfer Stock, the Corporation or such assignee shall so notify the selling 

stockholder and settlement thereof shall be made within thirty (30) days after the 

Corporation receives the Transfer Notice; provided that if the consideration proposed to 

be paid for the Transfer Stock is in property, services or other non-cash consideration, the 

Corporation or such assignee may pay the cash value equivalent thereof, (as determined 

in good faith by the Corporation’s Board of Directors), on the same terms and conditions 

set forth in the Transfer Notice. 

(d) If the Corporation or its assignee does not elect to acquire all of the 

Transfer Stock in accordance with Section 6.01(c) above, the selling stockholder may, 

within sixty (60) days after the expiration of the Notice Period, sell all, but not less than 

all, of the Transfer Stock which was not acquired by the Corporation or its assignee, 

provided that said sale shall not be on terms or conditions more favorable to the 

purchaser than those contained in the bona fide offer set forth in the Transfer Notice.  All 

Transfer Stock shall continue to be subject to the provisions of this Section 6.01 in the 

same manner as before said transfer. 

(e) Notwithstanding the above, the following transactions shall be exempt 

from the provisions of this Section 6.01:   

(i) A stockholder’s transfer of any or all Common Stock to such 

stockholder’s spouse (including, without limitation, any domestic partner or 

partner by virtue of same-sex marriage and/or civil union), lineal or adopted 

descendent, father, mother, brother, or sister. 

(ii) A stockholder’s bona fide pledge or mortgage of any or all 

Common Stock with a commercial lending institution.   
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(iii) A stockholder’s transfer of any or all of such stockholder’s 

Common Stock to any other stockholder of the Corporation.   

(iv) A stockholder’s transfer of any or all of such stockholder’s 

Common Stock to a person who, at the time of such transfer, is an officer or 

director of the Corporation in a transaction approved by the Board of Directors.   

(v) In the case of a stockholder that is an entity, upon a transfer by 

such stockholder to any of its Affiliates (as hereinafter defined) or the 

stockholders, members, partners or other equity holders of it or its Affiliates, 

including but not limited to, transfers in connection with the dissolution of one or 

more of its Affiliates  “Affiliate” as used herein shall mean any person or entity 

which, directly or indirectly, controls, is controlled by, or is under common 

control with such person or entity, including, without limitation, any partner, 

officer, director, or member of such person or entity and any venture capital fund 

now or hereafter existing which is controlled by or under common control with 

one or more general partners (or members thereof) or shares the same 

management company (or members thereof) with such person or entity. 

(vi) A stockholder’s transfer of any or all of such stockholder’s 

Common Stock that is subject to an agreement between such stockholder and the 

Corporation containing a contractual right of first refusal in favor of the 

Corporation (such agreement, a “ROFR Agreement”), provided that such 

stockholder’s transfer of shares is made in compliance with the terms of the 

ROFR Agreement. 

(f) In any such case (including any transaction included in paragraph (e) 

above), the transferee, assignee, or other recipient shall receive and hold such Common 

Stock subject to the provisions of Section 6.01(c), and there shall be no further transfer of 

such Common Stock except in accord with this Section 6.01. 

(g) Any sale or transfer, or purported sale or transfer, of Common Stock shall 

be null and void unless the terms, conditions, and provisions of this Section 6.01 are 

strictly observed and followed. 

(h) The foregoing right of first refusal shall terminate on either of the 

following dates, whichever shall first occur:   

(i) upon the date Common Stock of the Corporation is first offered to 

the public pursuant to a registration statement filed with, and declared effective 

by, the Securities and Exchange Commission under the Securities Act of 1933, as 

amended; or   

(ii) upon any deemed liquidation event (as may be defined in the 

Certificate of Incorporation). 



 

-14- 
Active\108182982.v1 

The certificates representing the Common Stock shall bear the following 

legend so long as the foregoing right of first refusal remains in effect:   

“THE SECURITIES REPRESENTED BY THIS CERTIFICATE ARE 

SUBJECT TO A RIGHT OF FIRST REFUSAL IN FAVOR OF THE 

CORPORATION OR ITS ASSIGNEE(S), AS PROVIDED IN THE 

BYLAWS OF THE CORPORATION.”   

(i) The provisions of this Section 6.01 shall not apply to any transfer of shares 

of preferred stock of the Corporation or the shares of Common Stock issued upon 

conversion thereof.  

 

ARTICLE VII 

GENERAL PROVISIONS 

  

  

Section 7.01 Section Headings.  The headings contained in these bylaws are for 

reference purposes only and shall not be construed to be part of and shall not affect in any way 

the meaning or interpretation of these bylaws. 

Section 7.02 Seal. The seal of the Corporation shall be in such form as shall be 

approved by the Board of Directors. The seal may be used by causing it or a facsimile thereof to 

be impressed or affixed or reproduced or otherwise, as may be prescribed by law or custom or by 

the Board of Directors. 

  

Section 7.03 Fiscal Year. The fiscal year of the Corporation shall end on December 31 

of each year. 

  

Section 7.04 Checks, Notes, Drafts, Etc. All checks, notes, drafts or other orders for 

the payment of money of the Corporation shall be signed, endorsed or accepted in the name of 

the Corporation by such officer, officers, person or persons as from time to time may be 

designated by the Board of Directors or by an officer or officers authorized by the Board of 

Directors to make such designation. 

  

Section 7.05 Dividends. Subject to applicable law and the Certificate of Incorporation, 

dividends upon the shares of capital stock of the Corporation may be declared by the Board of 

Directors at any regular or special meeting of the Board of Directors. Dividends may be paid in 

cash, in property or in shares of the Corporation’s capital stock, unless otherwise provided by 

applicable law or the Certificate of Incorporation. 

  

Section 7.06 Conflict with Applicable Law or Certificate of Incorporation. These 

by-laws are adopted subject to any applicable law and the Certificate of Incorporation. Whenever 

these by-laws may conflict with any applicable law or the Certificate of Incorporation, such 

conflict shall be resolved in favor of such law or the Certificate of Incorporation. 
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Section 7.07 Indemnification.  The Corporation shall indemnify, advance expenses, 

and hold harmless, to the fullest extent permitted by applicable law as it presently exists or may 

hereafter be amended, any person (a “Covered Person”) who was or is made or is threatened to 

be made a party or is otherwise involved in any action, suit or proceeding, whether civil, 

criminal, administrative or investigative (a “Proceeding”), by reason of the fact that he or she, or 

a person for whom he or she is the legal representative, is or was a director or officer of the 

Corporation or, while a director or officer of the Corporation, is or was serving at the request of 

the Corporation as a director, officer, employee or agent of another corporation or of a 

partnership, joint venture, trust, enterprise or nonprofit entity, including service with respect to 

employee benefit plans, against all liability and loss suffered and expenses (including attorneys' 

fees) reasonably incurred by such Covered Person. Notwithstanding the preceding sentence, 

except for claims for indemnification (following the final disposition of such Proceeding) or 

advancement of expenses not paid in full, the Corporation shall be required to indemnify a 

Covered Person in connection with a Proceeding (or part thereof) commenced by such Covered 

Person only if the commencement of such Proceeding (or part thereof) by the Covered Person 

was authorized in the specific case by the board of directors of the Corporation.  A Covered 

Person shall repay any amounts paid, advanced, or reimbursed by the Corporation hereunder to 

the extent if it is ultimately determined that the Covered Person was not entitled to 

indemnification. Any amendment, repeal or modification of this Section 6.06 shall not adversely 

affect any right or protection hereunder of any person in respect of any act or omission occurring 

prior to the time of such repeal or modification.  

  

  

ARTICLE VIII 

AMENDMENTS 

These by-laws may be amended, altered, changed, adopted and repealed or new by-laws 

adopted by the Board of Directors. The stockholders may make additional by-laws and may alter 

and repeal any by-laws whether such by-laws were originally adopted by them or otherwise.  

  

 


