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I111ng oI a Lertricale ol Formation witn tne decretary ol diate oI the dlate 01 washington on January
25, 2019 (the “Certificate of Formation™);

WHEREAS, the Members previously signed an Operating Agreement for the Company dated
January 25, 2019 (the “Original Agreement”), however, the Original Agreement included certain
incorrect language, or omitted certain desired language, that the parties did not intent to include or
omit (as applicable) and the Members now wish to correct, amend and restate the Original
Agreement in all respects hereby, to be effective as of the same date hereof; and

NOW, THEREFORE, in consideration of the mutual covenants and agreements hereinafter
set forth and for other good and valuable consideration, the receipt and sufficiency of which are
hereby acknowledged, the parties hereto agree as follows:

ARTICLE 1
ORGANIZATION

Section 1.01 Formation.

(a) The Company was formed on January 25, 2019 pursuant to the provisions of
Washington Limited Liability Act (as the same now exists or may hereafter be amended, substituted
or replaced, the “Washington Act”), upon the filing of the Certificate of Formation with the
Secretary of State of the State of Washington.

(b) The rights, powers, duties, obligations and liabilities of the Members shall be
determined pursuant to the Washington Act and this Agreement. To the extent that the rights,
powers, duties, obligations and liabilities of any Member are different by reason of any provision of
this Agreement than they would be under the Washington Act in the absence of such provision, this
Agreement shall, to the extent permitted by the Washington Act, control.

(c) This Agreement corrects, amends, restates and supersedes the Original Agreement in
its entirety in all respects as of the date hereof. In the event of a conflict between the Original
Agreement and this Agreement, the terms of this Agreement will prevail.
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i)owers granted bdy the Washington Act.

Section 1.05  Term. The term of the Company commenced on the date the Certificate of
Formation was filed with the Secretary of State of the State of Washington and shall continue in
existence perpetually until the Company is dissolved in accordance with of this Agreement.

ARTICLE 11
MEMBERSHIP UNITS

Section 2.01  Membership Units Generally. Ownership interests in the Company will
be represented by membership units, which may be divided into one or more types, classes or series,
and which will have the privileges, preference, duties, liabilities, obligations and rights set forth in
this Agreement. As of the Effective Date, the Company and the Members hereby authorize the
issuance of one class of common membership units (the “Membership Units”), which will have the
rights and privileges described in this Agreement. The proportion, expressed as a percentage, which
the issued and outstanding Membership Units of a Member bears to all issued and outstanding
Membership Interests of all Members is referred to in this Agreement as such Member’s
“Percentage Interest”. The Company shall maintain a schedule of all reserved and/or issued
Membership Units and the Percentage Interest of each Member to whom Membership Units have
been issued (the “Members Schedule”) and shall update the Members Schedule upon the issuance,
reservation or Transfer of any Membership Units. A copy of the Members Schedule as of the
execution of this Agreement is attached hereto as Schedule A. From time to time as Membership
Units are purchased, reserved, redeemed, sold, or otherwise disposed of, Schedule A shall be revised
to conform to the proper ownership of Membership Units, by type and amount, by the Members.
Changes to Schedule A contemplated by this Section shall constitute a ministerial act of the
Company and shall not be construed as an amendment to this Agreement.

Section 2.02  Certification of Membership Units. In the event that the Company shall
issue certificates representing issued and outstanding Membership Units, then such certificate will
bear all legends designated by the Company, in addition to any other legend required by any
applicable provisions of any (a) statutes (including the Washington Act), laws (including the
common law), rules, regulations, decrees, ordinances, codes, proclamations, declarations or orders of
any federal, state or local government, political subdivision, agency, or any self-regulated
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Membership Units, subject to compliance with the provisions of” Article VIII. For any person not
already a Member of the Company to be admitted as a Member, such person shall have executed and
delivered to the Company a written undertaking substantially in the form of the Joinder Agreement
attached hereto as Exhibit A (a “Joinder Agreement”). Upon such time as the Joinder Agreement
is fully executed by such new Member and the Company, such person shall be admitted as a Member
and deemed listed as such on the books and records of the Company. The Capital Accounts of the
Members will be adjusted as necessary in accordance with Article I'V.

Section 3.02  Representations and Warranties of Members. By execution and delivery
of this Agreement or a Joinder Agreement, as applicable, each of the Members, whether admitted as
of the date hereof or pursuant to Section 3.01, represents and warrants to the Company and
acknowledges that:

(a) The Membership Units have not been registered under the Securities Act of 1933 and
the rules and regulations thereunder (as the same now exists or may hereafter be amended,
substituted or replaced, the “Securities Act”) or the securities laws of any other jurisdiction, are
issued in reliance upon federal and state exemptions for transactions not involving a public offering
and cannot be disposed of unless (i) they are subsequently registered or exempted from registration
under the Securities Act and (ii) the provisions of this Agreement have been complied with;

(b) Such Member is an “accredited investor” within the meaning of Rule 501
promulgated under the Securities Act, as amended by Section 413(a) of the Dodd-Frank Wall Street
Reform and Consumer Protection Act, and agrees that it will not take any action that could have an
adverse effect on the availability of the exemption from registration provided by Rule 501 under the
Securities Act with respect to the offer and sale of the Membership Units;

(c) Such Member's Membership Units are being acquired for its own account solely for
investment and not with a view to resale or distribution thereof;

(d) The execution, delivery and performance of this Agreement have been duly
authorized by all Members and do not require such Member to obtain any consent or approval that
has not been obtained and do not contravene or result in a default in any material respect under any
provision of any law or regulation applicable to such Member or other governing documents or any
agreement or instrument to which such Member is bound;
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tort or otherwise, solely by reason of being a Member.

Section 3.04 No Withdrawal. So long as a Member continues to hold any Membership
Units, such Member shall not have the ability to withdraw or resign as a Member prior to the
dissolution and winding up of the Company and any such withdrawal or resignation or attempted
withdrawal or resignation shall be null and void. As soon as any person who is a Member ceases to
hold any Membership Units, such person shall no longer be a Member.

Section 3.05  Death. The death of any Member shall not cause the dissolution of the
Company. In such event the Company and its business shall be continued by the remaining Member
or Members and the Membership Units owned by the deceased Member shall automatically be
transferred to such Member's heirs; provided, that within a reasonable time after such transfer, the
applicable heirs shall sign a written undertaking substantially in the form of the Joinder Agreement.

Section 3.06  Voting. Except as otherwise required by Applicable Law: (i) each Member
shall be entitled to one vote for each issued and outstanding Membership Unit on all matters upon
which the Members have the right to vote under this Agreement; and (ii) the affirmative vote of
Members holding at least majority of the issued and outstanding Membership Units outstanding shall
be deemed an act of the Members on all matters requiring the action, approval or consent of the
Members under this Agreement.

Section 3.07  Meetings.

(a) Calling the Meeting, Meetings of the Members may be called a Member or group of
Members holding more than 50% of the issued and outstanding Membership Units.

(b) Notice. Written notice stating the place, date and time of the meeting and, in the case
of a meeting of the Members not regularly scheduled, describing the purposes for which the meeting
is called, shall be delivered not fewer than ten (10) days and not more than thirty (30) days before the
date of the meeting to each Member, by or at the direction of Member(s) calling the meeting.
Attendance of a Member at any meeting shall constitute a waiver of notice of such meeting, except
when a Member attends a meeting for the express purpose of objecting to the transaction of any
business on the ground that the meeting is not lawfully called or convened.
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Section 3.08 Quorum. A quorum of any meeting of the Members shall require the
presence of the Members holding a majority of the issued and outstanding Membership Units held by
all Members. Subject to Section 3.09, no action at any meeting may be taken by the Members unless
the appropriate quorum is present. Subject to Section 3.09, no action may be taken by the Members
at any meeting at which a quorum is present without the affirmative vote of Members holding a
majority of the issued and outstanding Membership Units held by all Members.

Section 3.09  Action Without Meeting. Notwithstanding the provisions of Section 3.08,
any matter that is to be voted on, consented to or approved by Members may be taken without a
meeting, without prior notice and without a vote if consented to, in writing or electronically, by a
Member or Members holding not less than a majority of the issued and outstanding Membership
Units held by all Members.

Section 3.10  Power of Members. The Members shall have the power to exercise any and
all rights or powers granted to Members pursuant to the express terms of this Agreement and the
Washington Act. Except as otherwise specifically provided by this Agreement or required by the
Washington Act, no Member, in its capacity as a Member, shall have the power to act for or on
behalf of, or to bind, the Company.

Section 3.11  No Interest in Company Property. No real or personal property of the
Company shall be deemed to be owned by any Member individually, but shall be owned by, and title
shall be vested solely in, the Company. Without limiting the foregoing, each Member hereby
irrevocably waives during the term of the Company any right that such Member may have to
maintain any action for partition with respect to the property of the Company.

ARTICLE 1V
CAPITAL CONTRIBUTIONS; CAPITAL ACCOUNTS

Section 4.01  Initial Capital Contributions. Each Member represents that it has, on or
before the date of the attached Members Schedule, made contributions in cash to the Company
(“Capital Contribution”) as set forth opposite such Member’s name on the Members Schedule.

299485 - ETF Global LLC
Operating Agreement



(b) Each Member's Capital Account shall be decreased by: (i) the cash amount or book
value of any property distributed to such Member pursuant to the terms of this Agreement; (ii) the
amount of any loss or deduction allocated to such Member pursuant to the terms of this Agreement;
and (iii) the amount of any liabilities of such Member assumed by the Company or which are secured
by any property contributed by such Member to the Company.

Section 4.04  Succession Upon Transfer. In the event that any Membership Units are
transferred in accordance with the terms of this Agreement, the transferee shall succeed to the Capital
Account of the transferor to the extent it relates to the transferred Membership Units and, subject to
Article V, shall receive allocations and distributions pursuant to the terms of this Agreement in
respect of such Membership Units.

Section 4.05  Negative Capital Accounts. In the event that any Member shall have a
deficit balance in its Capital Account, such Member shall have no obligation, during the term of the
Company or upon dissolution or liquidation thereof, to restore such negative balance or make any
Capital Contributions to the Company by reason thereof, except as may be required by Applicable
Law or in respect of any negative balance resulting from a withdrawal of capital or dissolution in
contravention of this Agreement.

Section 4.06 No Withdrawal. No Member shall be entitled to withdraw any part of its
Capital Account or to receive any distribution from the Company, except as provided in this
Agreement. No Member shall receive any interest, salary or drawing with respect to its Capital
Contributions or its Capital Account, except as otherwise provided in this Agreement. The Capital
Accounts are maintained for the sole purpose of allocating items of income, gain, loss and deduction
among the Members and shall have no effect on the amount of any distributions to any Members, in
liquidation or otherwise.

Section 4.07 Treatment of Loans From Members. Loans by any Member to the
Company shall not be considered Capital Contributions and shall not affect the maintenance of such
Member's Capital Account.

Section 4.08  Modifications. The foregoing provisions and the other provisions of this
Agreement relating to the maintenance of Capital Accounts are intended to comply with Section
1.704-1(b) of the regulations issued by the United States Department of Treasury and any successor
regulations (the “Treasury Regulations™) pursuant to its authority under the Internal Revenue Code
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authority to issue special allocations of income, loss, gain, deduction and credit among Members so
that, to the extent possible, the net amount of such special allocations shall be equal to the amount
that would have been allocated to such Member if the regulatory allocations had not occurred.

Section 5.02 Tax Allocations.

(a) All income, gains, losses and deductions of the Company shall be allocated for
federal, state and local income tax purposes so as to reflect as nearly as possible the allocation for
such Member’s Capital Account. Allocations pursuant to this Section 5.02 are solely for purposes of
federal, state and local taxes and shall not affect, or in any way be taken into account in computing,
any Member's Capital Account or share of allocations or distributions or other items pursuant to any
provisions of this Agreement.

(b) In the event that the Partnership Representative (as defined in Section 10.01)
determines, after consultation with counsel experienced in income tax matters, that the allocation of
any item of Company income, gain, loss or deduction is not specified in this Article V, or that the
allocation of any item of Company income, gain, loss or deduction hereunder is clearly inconsistent
with the Members' economic interests in the Company, then the Members may allocate such income,
gain, loss or deduction to reflect such economic interests.

ARTICLE VI
DISTRIBUTIONS

Section 6.01  General. Subject to Section 6.01, Section 6.02 and Section 6.03, the
Members shall have sole discretion regarding the amounts and timing of distributions to Members,
whether in cash, property or securities of the Company and whether by liquidating distribution or
otherwise, including by deciding to forego payment of distributions in order to provide for the
reasonable business needs of the Company. Notwithstanding any provision to the contrary contained
in this Agreement, the Company shall not make any distribution to Members if: (i) such distribution
would violate any Applicable Law, and/or (ii) such distribution consists of the proceeds of any
Change of Control (as defined in Section 8.04(b)) and is being made prior to the payment of all of
the Company's and the Company Subsidiaries’ debts and liabilities to its creditors (including, if
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Advances made to any Member pursuant to this Section 6.03 exceeds or is less than the federal or
state income tax actually paid by such Member, the Company has the authority to adjust any further
Tax Advances in proportion to such excess or shortfall. Any Distributions made pursuant to this
Section 6.03 shall be treated for purposes of this Agreement as advances on distributions pursuant to
Section 6.02 and shall reduce, dollar-for-dollar, the amount otherwise distributable to such Member
pursuant to Section 6.02.

Section 6.04  Tax Withholding; Withholding Advances.

(a) Tax Withholding. If requested by the Company, each Member shall deliver to the
Company an affidavit that the applicable Member (or its owners, as the case may be) is not subject to
withholding under the provisions of any Applicable Law, and any other form or instrument
reasonably requested relating to any Member's status under such Applicable Laws. If a Member fails
or is unable to deliver to the Company the affidavit described in Section 6.04(a), the Company may
withhold amounts from such Member in accordance with Section 6.04(b).

(b) Withholding Advances. The Company is hereby authorized at all times to make
payments (“Withholding Advances”) with respect to each Member in amounts required to discharge
any obligation of the Company (as determined by the Partnership Representative) to withhold or
make payments to any federal, state, local or foreign taxing authority (a “Taxing Authority”) with
respect to any distribution or allocation by the Company of income or gain to such Member and to
withhold the same from distributions to such Member. Any funds withheld from a distribution by
reason of this Section 6.04(b) shall nonetheless be deemed distributed to the Member in question for
all purposes under this Agreement and shall be charged against the Member's Capital Account.

(c) Repayment of Withholding Advances. Any Withholding Advance made by the
Company to a Taxing Authority on behalf of a Member and not simultaneously withheld from a
distribution to that Member shall:

(1)  be promptly repaid to the Company by the Member on whose behalf the
Withholding Advance was made (which repayment by the Member shall not constitute a Capital
Contribution, but shall credit the Member's Capital Account if the amount of the Withholding
Advance shall have initially been charged to the Capital Account); or
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repayment with interest of any Withholding Advances.

(e) Overwithholding. Neither the Company nor the Members shall be liable for any
excess taxes withheld in respect of any distribution or allocation of income or gain to a Member. In
the event of an overwithholding, a Member's sole recourse shall be to apply for a refund from the
appropriate Taxing Authority.

Section 6.05  Distributions in Kind. The Members are hereby authorized, in their sole
discretion, to make distributions to the Members in the form of securities or other property held by
the Company, subject to such conditions and restrictions as the Members determine are required or
advisable to ensure compliance with Applicable Law; provided, that Tax Advances shall only be
made in cash. In any non-cash distribution, the securities or property so distributed will be distributed
among the Members in the same proportion and priority as cash equal to the fair market value of
such securities or property would be distributed among the Members pursuant to Section 6.02.

ARTICLE VII
MANAGEMENT

Section 7.01  Management by Members. The business and affairs of the Company shall
be managed, operated and controlled by or under the direction of the Members. The Members shall
have, and is hereby granted, the full and complete power, authority and discretion for, on behalf of
and in the name of the Company, to take such actions as it may in its sole discretion deem necessary
or advisable to carry out any and all of the objectives and purposes of the Company, subject only to
the terms of this Agreement.

Section 7.02  Officers. The Members may appoint individuals as officers of the
Company (the “Officers”) as they deem necessary or desirable to carry on the business of the
Company and may delegate to such Officers such power and authority as the Members deem
advisable. No Officer need be a Member of the Company. Any individual may hold two or more
offices of the Company. Each Officer shall hold office until his successor is designated by the
Members or until his earlier death, resignation or removal. Any Officer may resign at any time upon
written notice to the Members. Any Officer may be removed by the Members with or without cause
at any time. A vacancy in any office occurring because of death, resignation, removal or otherwise,
may, but need not, be filled by the Members. The Company’s Officers are listed on Schedule B.
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it provides to the Company.

Section 7.04  No Personal Liability. Except as otherwise provided by Applicable Law or
expressly in this Agreement, no Member nor any Officer will be obligated personally for any debt,
obligation or liability of the Company, whether arising in contract, tort or otherwise, solely by reason
of being a Member or Officer, as applicable.

ARTICLE VIII
TRANSFER

Section 8.01 General Restrictions on Transfer.

(a) Each Member acknowledges and agrees that such Member shall not, directly or
indirectly, sell, transfer, assign, pledge, encumber, hypothecate or similarly dispose of, either
voluntarily or involuntarily, by operation of law or otherwise, or to enter into any contract, option or
other arrangement or understanding with respect to the sale, transfer, assignment, pledge,
encumbrance, hypothecation or similar disposition of any Membership Units (a “Transfer”) without
the prior written consent of the Members, which shall be granted in the Members’ sole discretion.
Notwithstanding the foregoing or anything in this Agreement to the contrary, no transfer of
Membership Units to a person not already a Member of the Company shall be deemed completed
until the prospective transferee is admitted as a Member of the Company in accordance with Section
3.01 hereof.

(b) Any transfer or attempted transfer of any Membership Units in violation of this
Agreement shall be null and void, no such transfer shall be recorded on the Company's books and the
purported transferee in any such transfer shall not be treated (and the purported transferor shall
continue be treated) as the owner of such Membership Units for all purposes.

Section 8.02  Permitted Transfers. The provisions of Section 8.01(a), Section 8.03 and
Section 8.04 (with respect to the Dragging Member only) shall not apply to any of the following
transfers by any Member (a “Permitted Transferee”) of any of its Membership Units (“Permitted
Transfers”),
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shall have a right of first refusal if any other Member (the “Offering Member”) receives a bona fide
offer that the Offering Member desires to transfer all or any portion of its Membership Units (the
“Offered Membership Units”); provided, however, that the Company and the Members shall have
no right of first refusal of any kind for transfers that (i) are Permitted Transfers, or (ii) are proposed
to be made by a Dragging Member (as defined in Section 8.04) or required to be made by a Drag-
along Member (defined in Section 8.04). As used herein, “ROFR Rightholders” shall mean, all
Members other than the Offering Member.

(b) Offer Notice.

(i)  The Offering Member shall, within five (5) business days of receipt of the
transfer offer, give written notice (the “Offering Notice”) to the Company and the ROFR
Rightholders stating that it has received a bona fide offer and specifying:

(A)  the number of Offered Membership Units to be transferred by the
Offering Member;

(B)  the proposed date, time and location of the closing of the transfer,
which shall not be less than 60 days from the date of the Offering Notice;

(C)  the purchase price for the Offered Membership Units (which shall be
payable solely in cash) and the other material terms and conditions of the transfer; and

(D)  the name of the person who has offered to purchase such Offered
Membership Units.

) Exercise of Right of First Refusal.

(1)  Upon receipt of the Offering Member Notice, and in accordance with the
procedures set forth in this Section 8.03, the Company and each ROFR Rightholder shall have the
right to purchase the Offered Membership Units in the following order of priority: first, the
Company shall have the right to purchase all or any portion of the Offered Membership Units, and
thereafter, the ROFR Rightholders shall have the right to purchase the Offered Membership Units.
Notwithstanding the foregoing, the Company and the ROFR Rightholders may only exercise their
right to purchase the Offered Membership Units if no less than all of the Offered Membership Units
will be purchased by the Company and/or the ROFR Rightholders.
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Oftfering Member (a “Member ROFR Exercise Notice”) specitying its desire to purchase its Pro
Rata Portion, on the terms and respective purchase prices set forth in the Offering Member Notice.
In addition, each ROFR Rightholder shall include in its Member ROFR Exercise Notice the number
of remaining Offered Membership Units that it wishes to purchase if any other ROFR Rightholders
do not exercise their rights to purchase their entire Pro Rata Portions.

(iv)  The failure of the Company or any ROFR Rightholder to deliver a Company
ROFR Exercise Notice or Member ROFR Exercise Notice, respectively, by the end of the Company
Option Period or ROFR Rightholder Option Period, respectively, shall constitute a waiver of their
respective rights of first refusal under this Section 8.03 with respect to the transfer of Offered
Membership Units, but shall not affect their respective rights with respect to any future transfers.

(d) Allocation of Remaining Membership Units. If any ROFR Rightholder elects to
purchase less than its entire Pro Rata Portion, the remaining Offered Membership Units shall be
allocated for purchase by the ROFR Rightholders who set forth in their Member ROFR Exercise
Notices a number of Offered Membership Units that exceeded their respective Pro Rata Portions, in
an amount, that is equal to the lesser of’

(1)  the number of Offered Membership Units that such Purchasing Rightholder
elected to purchase in excess of its Pro Rata Portion; or

(1i1)  the product of (x) the number of such remaining Offered Membership Units,
and (y) a fraction, the numerator of which is the number of Offered Membership Units that such
Purchasing Rightholder was permitted to purchase pursuant to clause (i), and the denominator of
which is the aggregate number of Offered Membership Units that all Purchasing Rightholders were
permitted to purchase pursuant to clause (i).

The process described in this Section 8.03(d) shall be repeated until no Offered Membership Units
remain or until such time as all ROFR Rightholders have been permitted to purchase all Offered
Membership Units that they desire to purchase.

(e) Consummation of Sale. If the Company or the ROFR Rightholders have exercised
their respective rights to purchase all and not less than all of the Offered Membership Units, then the
Offering Member shall sell such Offered Membership Units to the Company or the ROFR
Rightholders, and the Company or the ROFR Rightholders, as the case may be, shall purchase such
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are not materially more favorable in the aggregate to the proposed purchaser than those specified in
the Offering Member Notice, but only to the extent that such transfer occurs within ninety (90) days
after expiration of the ROFR Rightholder Option Period. Any Offered Membership Units not
transferred within such 90-day period will be subject to the provisions of this Section 8.03 upon
subsequent transfer.

Section 8.04  Drag-along Rights.

(a) Participation. At any time and subject to the terms of this Section 8.04, if one or
more Members holding in the aggregate, no less than a majority of all the issued and outstanding
Membership Units (the “Dragging Member”), proposes to consummate, in one transaction or a
series of related transactions (a “Drag-along Sale”), a Change of Control (as defined below), the
Dragging Member shall have the right to require that each other Member (each, a “Drag-along
Member”) participate in such sale in the manner set forth in Section 8.04(c).

(b) Change of Control. For the purposes of this Agreement, “Change of
Control” means: (i) the sale of all or substantially all of the consolidated assets of the Company and
the Company Subsidiaries to any person who, immediately prior to the contemplated transaction,
does not directly or indirectly own or have the right to acquire any issued and outstanding
Membership Units, or is not a Permitted Transferee (a “Third-Party Purchaser™); or (ii) a sale,
merger, consolidation, recapitalization or reorganization resulting in no less than a majority of the
issued and outstanding Membership Units being held by a Third Party Purchaser.

(c) Sale of Membership Units. Subject to compliance with Section 8.04(e):

(1) If the Drag-along Sale is structured as a sale of a majority of the issued and
outstanding Membership Units of the Company, then each Drag-along Member shall sell the number
of Membership Units equal to the product of (i) the number of applicable Membership Units held by
such Drag-along Member, and (ii) a fraction (x) the numerator of which is equal to the number of
applicable Membership Units that the Dragging Member proposes to sell in the Drag-along Sale and
(y) the denominator of which is equal to the number of Membership Units held by the Dragging
Member at such time; and

(i1) If the Drag-along Sale is structured as a sale of all or substantially all of the
consolidated assets of the Company and the Company Subsidiaries or as a merger, consolidation,
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shall describe in reasonable detail:

(i)  The name of the person or entity to whom such Membership Units are
proposed to be sold;

(1)  The proposed date, time and location of the closing of the sale;

(ii1)) The number of Membership Units to be sold by the Dragging Member, the
proposed amount of consideration for the Drag-along Sale and the other material terms and
conditions of the Drag-along Sale; and

(iv) A copy of any form of agreement proposed to be executed in connection
therewith.

(e) Conditions of Sale. The obligations of the Drag-along Members in respect of a Drag-
along Sale under this Section 8.04 are subject to the satisfaction of the following conditions:

(1)  The consideration to be received by each Drag-along Member shall be the
same form and amount of consideration to be received by the Dragging Member and the terms and
conditions of such sale shall, except as otherwise provided in Section 8.04(e)(ii), be the same as
those upon which the Dragging Member sells its Membership Units; and

(1))  Each Drag-along Member shall execute the applicable purchase agreement, if
applicable, and make or provide the same representations, warranties, covenants, indemnities and
agreements as the Dragging Member makes or provides in connection with the Drag-along Sale;
provided, that all representations, warranties, covenants and indemnities shall be made by the
Dragging Member and each Drag-along Member severally and not jointly and any indemnification
obligation shall be pro rata based on the consideration received by the Dragging Member and each
Drag-along Member, in each case in an amount not to exceed the aggregate proceeds received by
the Dragging Member and each such Drag-along Member in connection with the Drag-along Sale.

® Cooperation. Each Drag-along Member shall take all actions as may be reasonably
necessary to consummate the Drag-along Sale, including, entering into agreements and delivering
certificates and instruments, in each case, consistent with the agreements being entered into and the
certificates being delivered by the Dragging Member, but subject to Section 8.04(e)(ii).
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(a) Each Member acknowledges that during the term of this Agreement, it will have
access to and become acquainted with trade secrets, proprietary information and confidential
information belonging to the Company, the Company Subsidiaries and its Affiliates (as defined
below) that are not generally known to the public, including, but not limited to, information
concerning business plans, financial statements and other information provided pursuant to this
Agreement, operating practices and methods, expansion plans, strategic plans, marketing plans,
contracts, customer lists or other business documents which the Company, any Company Subsidiary,
or Affiliate of the Company treats as confidential, in any format whatsoever (including oral, written,
electronic or any other form or medium) (collectively, “Confidential Information”). In addition,
each Member acknowledges that: (i) the Company has invested, and continues to invest, substantial
time, expense and specialized knowledge in developing its Confidential Information; (ii) the
Confidential Information provides the Company with a competitive advantage over others in the
marketplace; and (iii) the Company would be irreparably harmed if the Confidential Information
were disclosed to competitors or made available to the public. Without limiting the applicability of
any other agreement to which any Member is subject, no Member shall, directly or indirectly,
disclose or use (other than solely for the purposes of such Member monitoring and analyzing his
investment in the Company or performing his duties as a Member, Officer, employee, consultant or
other service provider of the Company) at any time, including, use for personal, commercial or
proprietary advantage or profit, either during his association or employment with the Company or
thereafter, any Confidential Information of which such Member is or becomes aware. Each Member
in possession of Confidential Information shall take all appropriate steps to safeguard such
information and to protect it against disclosure, misuse, espionage, loss and theft. For the purposes
of this Agreement, “Affiliate” shall mean with respect to any person, any other person who, directly
or indirectly (including through one or more intermediaries), controls, is controlled by, or is under
common control with, such person.

(b) Nothing contained in Section 9.01(a) shall prevent any Member from disclosing
Confidential Information: (i) upon the order of any court or administrative agency; (ii) upon the
request or demand of any regulatory agency or authority having jurisdiction over such Member; (iii)
to the extent compelled by legal process or required or requested pursuant to subpoena,
interrogatories or other discovery requests; (iv) to the extent necessary in connection with the
exercise of any remedy hereunder; (v) to other Members; or (vi) to such Member's Representatives
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Representatives in compliance with this Agreement; (iii) is or has been independently developed or
conceived by such Member without use of Confidential Information; or (iv) becomes available to the
receiving Member or any of its Representatives on a non-confidential basis from a source other than
the Company, any other Member or any of their respective Representatives that is not bound by a
confidentiality agreement with the Company.

Section 9.02  Other Business Activities. The parties hereto expressly acknowledge and
agree that: (1) the Members and their Affiliates are permitted to have, and may presently or in the
future have, investments or other business relationships, ventures, agreements or arrangements with
entities engaged in the business of the Company, or the Company Subsidiaries, other than through
the Company or the Company Subsidiaries (an “Other Business”); (ii) the Members and their
Affiliates have or may develop a strategic relationship with businesses that are or may be competitive
with the Company or the Company Subsidiaries; (iii) none of the Members and their Affiliates will
be prohibited by virtue of the Member’s investment in the Company from pursuing and engaging in
any such activities; (iv) none of the Members and their Affiliates will be obligated to inform the
Company or any Member of any such opportunity, relationship or investment (a “Company
Opportunity”) or to present Company Opportunity, and the Company hereby renounces any interest
in a Company Opportunity and any expectancy that a Company Opportunity will be offered to it; (v)
nothing contained herein shall limit, prohibit or restrict any designee of any Member from serving as
an officer, manager, director or other governing body or committee of any Other Business; and (vi)
the Members will not acquire, be provided with an option or opportunity to acquire, or be entitled to
any interest or participation in any Other Business as a result of the participation therein of any of the
Members and their Affiliates.

Section 9.03  Non-Disparagement. During and after the term of this Agreement, none of
the Members will (and each will use its best efforts to cause its Affiliates not to) disparage or
otherwise speak or write negatively, directly or indirectly, of the Company, or any Company
Subsidiary or Affiliate of the Company, and each of their respective Affiliates, directors, officers,
shareholders, agents, representatives, employees, attorneys, successors and assigns, including any
division, brands or business operated or offered by any of the foregoing, or take any other action to
intentionally subject any of the foregoing to ridicule, scandal, reproach, scorn, or indignity.
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required to represent the Company (at the Company’s expense) in connection with all examinations
of the Company’s affairs by Taxing Authorities, including resulting administrative and judicial
proceedings, and to expend Company funds for professional services and costs associated therewith.
The Partnership Representative shall have sole authority to act on behalf of the Company in any such
examinations and any resulting administrative or judicial proceedings, and shall have sole discretion
to determine whether the Company (either on its own behalf or on behalf of the Members) will
contest or continue to contest any tax deficiencies assessed or proposed to be assessed by any Taxing
Authority.

(©) BBA Elections. To the extent permitted by applicable law and regulations, the
Company will annually elect out of the partnership audit procedures enacted under Section 1101 of
the Bipartisan Budget Act of 2015 (as amended, the “BBA”). For any year in which applicable law
and regulations do not permit the Company to elect out of the BBA procedures, then within forty-five
(45) days of any notice of final partnership adjustment, the Company will elect the alternative
procedure under Code Section 6226, and furnish to the Internal Revenue Service and each Member
during the year or years to which the notice of final partnership adjustment relates a statement of the
Member’s share of any adjustment set forth in the notice of final partnership adjustment.

(d) Tax Returns and Tax Deficiencies. Each Member agrees that such Member shall
not treat any Company item inconsistently on such Member’s federal, state, foreign or other income
tax return with the treatment of the item on the Company’s return. Any deficiency for taxes imposed
on any Member (including penalties, additions to tax or interest imposed with respect to such taxes
and taxes imposed pursuant to Code Section 6226) will be paid by such Member and if required to be
paid (and actually paid) by the Company, will be recoverable from such Member as provided in
Section 6.03(c).

(e) Income Tax Elections. Except as otherwise provided herein, the Partnership
Representative shall have sole discretion to make any determination regarding income tax elections it
deems advisable on behalf of the Company.

Section 10.02 Tax Returns. At the expense of the Company, the Members (or any Officer
that the Members may designate) shall endeavor to cause the preparation and timely filing (including
extensions) of all tax returns required to be filed by the Company pursuant to the Code as well as all

17
299485 - ETF Global LLC
Operating Agreement



BN

‘) LI UV VLU UV L WL W LVAVILIUSL D WY VIOOVLY & UV VLI ULLY

(b) The sale, exchange, involuntary conversion, or other disposition or transfer of all or
substantially all the assets of the Company; or

() The entry of a decree of judicial dissolution under the Washington Act.

Section 11.02 Effectiveness of Dissolution. Dissolution of the Company shall be effective
on the day on which the event described in Section 11.01 occurs, but the Company shall not
terminate until the winding up of the Company has been completed, the assets of the Company have
been distributed as provided in Section 11.03 and the Certificate of Formation shall have been
cancelled as provided in Section 11.04.

Section 11.03 Liquidation. If the Company is dissolved pursuant to Section 11.01, the
Company shall be liquidated and its business and affairs wound up in accordance with the
Washington Act and the following provisions:

(a) Accounting. As promptly as possible after dissolution and again after final
liquidation, the Members shall cause a proper accounting to be made by a recognized firm of
certified public accountants of the Company's assets, liabilities and operations through the last day of
the calendar month in which the dissolution occurs or the final liquidation is completed.

(b) Distribution of Proceeds. The Members shall liquidate the assets of the Company
and distribute the proceeds of such liquidation in the following order of priority, unless otherwise
required by mandatory provisions of Applicable Law:

(1)  First, to the payment of all of the Company's and its subsidiaries’ debts and
liabilities to its creditors (including, if applicable, liabilities or debts owed to Members, or officers
or employees of the Company or any Company Subsidiary) and the expenses of liquidation
(including sales commissions incident to any sales of assets of the Company);

(i)  Second, to the establishment of and additions to reserves that are determined
by the Members in its sole discretion to be reasonably necessary for any contingent unforeseen
liabilities or obligations of the Company; and

(111)  Third, to the Members as distributions are made under Section 6.02.
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the Members shall cause the cancellation of the Certiticate ot Formation in the State of Washington
and of all qualifications and registrations of the Company as a foreign limited liability company in
jurisdictions other than the State of Washington and shall take such other actions as may be
necessary to terminate the Company.

Section 11.05 Survival of Rights, Duties and Obligations. Dissolution, liquidation,
winding up or termination of the Company shall not release any party from any loss which at the
time of such dissolution, liquidation, winding up or termination already had accrued or which
thereafter may accrue in respect of any act or omission prior to such dissolution, liquidation, winding
up or termination. None of the foregoing shall replace, diminish or otherwise adversely affect any
Member's right to indemnification pursuant to Section 12.03.

Section 11.06 Recourse for Claims. Each Member shall look solely to the assets of the
Company for all distributions with respect to the Company, such Member's Capital Account, and
such Member's share of income, gain, loss and deduction, and shall have no recourse therefor (upon
dissolution or otherwise) against any other Member.

ARTICLE XII
EXCULPATION AND INDEMNIFICATION

Section 12.01 Covered Persons. As used herein, the term “Covered Person” shall mean
(i) each Member, (ii) each officer, director, shareholder, partner, member, controlling Affiliate,
employee, agent or representative of each Member, and each of their controlling Affiliates, and (iii)
each Officer, employee, agent or representative of the Company.

Section 12.02 Liabilities and Duties of Covered Persons.

(a) Limitation of Liability. This Agreement is not intended to, and does not, create or
impose any fiduciary duty on any Covered Person. Furthermore, each of the Members and the
Company hereby waives any and all fiduciary duties that, absent such waiver, may be implied by
Applicable Law, and in doing so, acknowledges and agrees that the duties and obligation of each
Covered Person to each other and to the Company are only as expressly set forth in this Agreement.
The provisions of this Agreement, to the extent that they restrict the duties and liabilities of a
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(a) Indemnification. To the fullest extent permitted by the Washington Act, the
Company shall indemnify, hold harmless, defend, pay and reimburse any Covered Person against any
and all losses, claims, damages, judgments, fines or liabilities, including reasonable legal fees or
other expenses incurred in investigating or defending against such losses, claims, damages,
judgments, fines or liabilities, and any amounts expended in settlement of any claims (collectively,
“Losses”) to which such Covered Person may become subject by reason of:

(i)  Any act or omission or alleged act or omission performed or omitted to be
performed on behalf of the Company, any Company Subsidiary, any Member or any direct or
indirect Affiliate of the foregoing in connection with the business of the Company; or

(1)  The fact that such Covered Person is or was acting in connection with the
business of the Company or any Company Subsidiary as a partner, member, stockholder, director,
officer, employee or agent of the Company, any Company Subsidiary, any Member, or any of their
respective controlling Affiliates;

provided, that (x) such Covered Person acted in good faith and in a manner believed by such
Covered Person to be in, or not opposed to, the best interests of the Company and the any Company
Subsidiaries and, with respect to any criminal proceeding, had no reasonable cause to believe his
conduct was unlawful, and (y) such Covered Person's conduct did not constitute fraud, willful
misconduct, or violation of this Agreement in either case as determined by a final, nonappealable
order in accordance with the dispute resolution provisions set forth in Article XIII. In connection
with the foregoing, the termination of any action, suit or proceeding by judgment, order, settlement,
conviction, or upon a plea of nolo contendere or its equivalent, shall not, of itself, create a
presumption that the Covered Person did not act in good faith or, with respect to any criminal
proceeding, had reasonable cause to believe that such Covered Person's conduct was unlawful, or
that the Covered Person's conduct constituted fraud or willful misconduct.

(b) Reimbursement. The Company shall promptly reimburse (or advance to the extent
reasonably required) each Covered Person for reasonable legal or other expenses (as incurred) of
such Covered Person in connection with investigating, preparing to defend or defending any claim,
lawsuit or other proceeding relating to any Losses for which such Covered Person may be
indemnified pursuant to this Section 12.03; provided, that if it is finally judicially determined that
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determine. If any Covered Person recovers any amounts in respect of any Losses from any insurance
coverage, then such Covered Person shall, to the extent that such recovery is duplicative, reimburse
the Company for any amounts previously paid to such Covered Person by the Company in respect of
such Losses.

(e) Savings Clause. If this Section 12.03 or any portion hereof shall be invalidated on
any ground by any court, arbitrator or other tribunal, then the Company shall nevertheless indemnify
and hold harmless each Covered Person pursuant to this Section 12.03 to the fullest extent permitted
by any applicable portion of this Section 12.03 that shall not have been invalidated and to the fullest
extent permitted by Applicable Law.

Section 12,04 Survival. The provisions of this Article XII shall survive the dissolution,
liquidation, winding up and termination of the Company.

ARTICLE XIII
MISCELLANEOUS

Section 13.01 Expenses. Except as otherwise expressly provided herein, all costs and
expenses, including fees and disbursements of counsel, financial advisors and accountants, incurred
in connection with the preparation and execution of this Agreement, or any amendment or waiver
hereof, shall be paid by the party incurring such costs and expenses.

Section 13.02 Further Assurances. In connection with this Agreement and the
transactions contemplated hereby, the Company and each Member hereby agrees, at the request of
the Company or any other Member, to execute and deliver such additional documents, instruments,
conveyances and assurances and to take such further actions as may be required to carry out the
provisions hereof and give effect to the transactions contemplated hereby.

Section 13.03 Notices. All notices, requests, consents, claims, demands, waivers and other
communications hereunder shall be in writing and shall be deemed to have been given: (a) when
delivered by hand (with written confirmation of receipt); (b) when received by the addressee if sent
by a nationally recognized overnight courier (receipt requested); (c) on the date sent by facsimile or
e-mail of a PDF document (with confirmation of transmission) if sent during normal business hours
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Formation, the Contribution Agreement, and any applicable Joinder Agreements, and all related
Exhibits and Schedules, constitutes the sole and entire agreement of the parties to this Agreement
with respect to the subject matter contained herein and therein, and supersedes all prior and
contemporaneous understandings, agreements, representations and warranties, both written and oral,
with respect to such subject matter.

Section 13.06 Interpretation. For purposes of this Agreement, (a) the words “include,”
“includes” and “including” shall be deemed to be followed by the words “without limitation”; (b) the
word “or” is not exclusive, and (c) the word *“person” means any individual, corporation, partnership,
limited liability company, joint venture, association, trust, unincorporated organization or other entity
(including its permitted successors and assigns). The definitions given for any defined terms in this
Agreement shall apply equally to both the singular and plural forms of the terms defined. This
Agreement shall be construed without regard to any presumption or rule requiring construction or
interpretation against the party drafting an instrument or causing any instrument to be drafted. The
Schedules and Exhibits referred to herein shall be construed with, and as an integral part of, this
Agreement to the same extent as if they were set forth verbatim herein.

Section 13.07 Successors and Assigns. Subject to the restrictions on transfers set forth
herein, this Agreement shall be binding upon and shall inure to the benefit of the parties hereto and
their respective heirs, executors, administrators, successors and assigns.

Section 13.08 No Third-party Beneficiaries. Except as provided in Article XII, which
shall be for the benefit of and enforceable by Covered Persons, this Agreement is for the sole benefit
of the parties hereto (and their respective heirs, executors, administrators, successors and assigns)
and nothing herein, express or implied, is intended to or shall confer upon any other person,
including any creditor of the Company, any legal or equitable right, benefit or remedy of any nature
whatsoever under or by reason of this Agreement.

Section 13.09 Amendment. No provision of this Agreement may be amended or modified
except by an instrument in writing executed by the Company and Members holding a majority of the
issued and outstanding Membership Units. Any such written amendment or modification will be
binding upon the Company and each Member; provided, that an amendment or modification
modifying the rights or obligations of any Member in a manner that is disproportionately adverse to
such Member relative to the rights of other Members, shall in each case be effective only with that
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implicit waivers described in this Agreement, including in Section 3.07(e), Section 8.03(¢)(iv) and
Section 13.13 hereof.

Section 13.11 Governing Law. All issues and questions concerning the application,
construction, validity, interpretation and enforcement of this Agreement shall be governed by and
construed in accordance with the laws of the State of Washington, without giving effect to any choice
or conflict of law provision or rule (whether of the State of Washington or any other jurisdiction) that
would cause the application of laws of any other jurisdiction.

Section 13.12

Section 13.13 Waiver of Jury Trial. Each party hereto hereby acknowledges and agrees
that any controversy which may arise under this Agreement is likely to involve complicated and
difficult issues and, therefore, each such party irrevocably and unconditionally waives any right it
may have to a trial by jury in respect of any legal action arising out of or relating to this Agreement
or the transactions contemplated hereby.

Section 13.14 Equitable Remedies. Each party hereto acknowledges that a breach or
threatened breach by such party of any of its obligations under this Agreement would give rise to
irreparable harm to the other parties, for which monetary damages would not be an adequate remedy,
and hereby agrees that in the event of a breach or a threatened breach by such party of any such
obligations, each of the other parties hereto shall, in addition to any and all other rights and remedies
that may be available to them in respect of such breach, be entitled to equitable relief, including a
temporary restraining order, an injunction, specific performance and any other relief that may be
available.
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electronic transmission shall be deemed to have the sameﬂlegal effect as delivery of an original
signed copy of this Agreement.

[SIGNATURE PAGE FOLLOWS]
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IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be
executed as of the date first written above.

ETF Global LLC
Operating Agrecment
1232.007.001/266215

COMPANY:

ETF GLOBAL, L%
Sign® S é .

Namg:/JSe Culver
Title: Chief Executive Officer
Sign

C{//_
Name: J(;Eulver

Title: Chief Executive Officer

MEMBERS:

ETF FITNESS, L
/7

AWC GROUP, LLC

Sign: ~ ;
Name: Aaron Culver
Title: Managing Member

MICHAEL LAUER

Sigpe:- '*""?’_,-//")’Z_._. { (/:r—'—m
¥ it
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1. The Company and all existing members of the Company are parties to that certain
Operating Agreement of the Company dated (the “Agreement”). The terms of the
Agreement require that any new member of the Company must, among other things, become a party
to the Agreement. All capitalized terms not defined in this Joinder shall have the meanings ascribed
to them in the Agreement.

2. The New Member hereby joins in and agrees to be bound by the Agreement as
though it were an original Member and thus subject to all terms and conditions of the Agreement
applicable to each Member of the Company. The New Member agrees that, all rights granted by or
to, and all obligations, representations, warranties and covenants made or undertaken by, Members
under the Agreement shall as of the date hereof apply to the New Member with respect to and to the
extent described in the Agreement. This Joinder is binding upon the New Member and is for the
benefit of the Company and all of its members.

[NEW MEMBER]

Sign:
Name:
Title:
Date:

Acknowledged and agreed by:

ETF GLOBAL, LLC

Sign:
Name:
Title:
Date:

ETF Global LLC
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PGF Ventures, LLC

AWC Group, LLC

Michael Lauer

Robert Brown

356 Ventures LLC

Frog Talk LLC

- " e '

Jesse Curr

Amy Bickler

j - O - 1
Total Units: 910 100% 90
Total Fully Diluted: 1000

(Schedule 4 to Written Consent of Members of ETF Global, LLC — Warrant Issue)
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