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OF
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(Pursuant to Sections 242 and 245 of the
General Corporation Law of the State of Delaware)

Hawaiian Bros Inc., a corporation organized and existing under and by virtue of the
provisions of the General Corporation Law of the State of Delaware (the “DGCL”),

DOES HEREBY CERTIFY:

1. That the name of the corporation is Hawatian Bros Inc., and that this corporation
was originally incorporated pursuant to the DGCL on July 9, 2021.

Zz That the Board of Directors duly adopted resolutions proposing to amend and
restate the Certificate of Incorporation of this corporation, declaring such amendment and
restatement to be advisable and in the best interests of this corporation and its stockholders, and
authorizing the appropriate officers of this corporation to solicit the consent of the stockholders
therefor, which resolution setting forth the proposed amendment and restatement is as follow:

RESOLVED, that the Certificate of Incorporation of this corporation be amended and
restated in its entirety to read as follows:
ARTICLE 1
NAME

Section 1.1. Name. The name of the corporation is Hawaiian Bros Inc. (the
“Corporation”).

ARTICLEH
REGISTERED OFFICE AND AGENT

Section 2.1. Address. The address of its registered office in the State of Delaware is 850
New Burton Road, Suite 201, City of Dover, County of Kent, Delaware 19904, The name of its
registered agent at such address is Cogency Global Inc.

ARTICLE 1
PURPOSE AND POWERS

Section 3.1. Purpose. The nature of the business or purposes to be conducted or
promoted by the Corporation is to engage in any lawful act or activity for which corporations may



be organized under the General Corporation Law of the State of Delaware as the same exists or
may hereafier be amended (the “DGCL”).

ARTICLE IV
CAPITAL STOCK

Section 4.1. Capitalization. The total number of shares of stock that the Corporation
shall have authority to issue 1s sixty million (60,000,000) shares, consisting of fifty million
(50,000,000) shares of common stock, par value $0.001 per share (the “Common Stock™), and ten
million (10,000,000) shares of preferred stock, par value $0.001 per share (the “Preferred Stock™).

Section 4.2, Common Stock. The Common Stock shall have the rights, powers,
qualifications and limitations as set forth in this Section 4.2.

4.2(a) General. The voting, dividend and liquidation rights of the holders of the
Common Stock are subject to and qualified by the rights, powers and preferences of the holders of
the Preferred Stock set forth herein,

4.2(b) Voting. The holders of the Common Stock are entitled to one (1) vote for
each share of Common Stock held at all meetings of stockholders (and written actions in lieu of
meetings); provided, that, except as otherwise required by the DGCL, holders of Common Stock,
as such, shall not be entitled to vote on any amendment to this Amended and Restated Certificate
of Incorporation that relates solely to the terms of one (1) or more outstanding series of Preferred
Stock if the holders of such affected series are entitled, either separately or together with the
holders of one (1) or more other such series, to vote thereon pursuant to this Amended and Restated
Certificate of Incorporation or pursuant to the DGCL. The number of authorized shares of
Common Stock may be increased or decreased (but not below the number of shares thereof then
outstanding) by (in addition to any vote of the holders of one (1) or more series of Preferred Stock
that may be required by the terms of this Amended and Restated Certificate of Incorporation) the
affirmative vote of the holders of shares of capital stock of the Corporation representing a majority
of the votes represented by all outstanding shares of capital stock of the Corporation entitled to
vote, irrespective of the provisions of Subsection 242(b)2) of the DGCL.

Section 4.3, Preferred Stock. Five million (5,000,000) shares of the authorized and
unissued Preferred Siock of the Corporation are hereby designated “Series A Preferred Stock™ with
the following rights, preferences, powers, privileges and restrictions, qualifications and
limitations. One million five hundred thousand (1,500,000) shares of the authorized and unissued
Preferred Stock of the Corporation are hereby designated “Series B Preferred Stock” with the
following rights, preferences, powers, privileges and restrictions, qualifications and limitations.
Unless otherwise indicated, references to “Subsections” in this Section 4.3 of this Article IV refer
to subsections of Section 4.3 of this Article IV. References to “Preferred Stock” means collectively
the Series A Preferred Stock and Series B Preferred Stock.

4.3(a) Dividends.

From and after the date of the first issuance of each share of Preferred Stock (as applied
to each such share, the “Original Issue Date”), dividends at the rate per annum of (a) eighty cents
($0.80) per share shall accrue on such shares of Series A Preferred Stock and (b) fifteen and sixty-
five thousandth cents ($0.1565) per share shall accrue on such shares of Series B Preferred Stock
(subject to appropriate adjustment in the event of any stock dividend, stock split, combination or




other similar recapitalization with respect to the Preferred Stock) (the “Accruing Dividends™). The
Accruing Dividends shall be payable on the first Business Day (as defined herein) of each month
(each such date being referred to herein as a “Monthly Dividend Payment Date”) to the holders of
record of such shares of Series A Preferred Stock as of that date in cash, rounded to the nearest
cent, commencing on the first Monthly Dividend Payment Date following the Original Issue Date.
The Accruing Dividends shall be payable on the first Business Day (as defined herein) of each
quarter (each such date being referred to herein as a “Quarterly Dividend Payment Date”) to the
holders of record of such shares of Series B Preferred Stock as of that date in cash, rounded to the
nearest cent, commencing on the first Quarterly Dividend Payment Date following the Original
Issue Date. Accruing Dividends shall accrue from day to day, whether or not declared, and shall
be cumulative; provided, that except as set forth in the following sentence of this Subsection 4.3(a),
Subsection 4.3(b)}(1) or 4.3(b)2), such Accruing Dividends shall be payable only when, as, and if
declared by the Board of Directors and the Corporation shall be under no obligation to pay such
Accruing Dividends. The Corporation shall declare and pay the Accruing Dividends on Series B
Preferred Stock so as to permit, and cause, the Corporation to pay the Accruing Dividends on each
Quarterly Dividend Payment Date provided that such declaration and payment is not inconsistent
with applicable law, including but not limited to DGCL Section 170. Other than the Accruing
Dividends on the Preferred Stock, the Corporation shall not declare, pay or set aside any dividends
on shares of any other class or series of capital stock of the Corporation (other than dividends on
shares of Comimon Stock payable in shares of Common Stock) unless (in addition to the obtaining
of any consents required elsewhere in this Amended and Restated Certificate of Incorporation) the
holders of the Preferred Stock then outstanding shall first receive, or simultaneously receive, a
dividend on each outstanding share of Preferred Stock in an amount at least equal to the greater of
(1) the amount of the aggregate Accruing Dividends then accrued and payable on such share of
Preferred Stock and not previously paid and (ii) (A) in the case of a dividend on Common Stock
or any class or series that is convertible into Common Stock, that dividend per share of Preferred
Stock as would equal the product of (1) the dividend payable on each share of such class or series
determined, if applicable, as if all shares of such class or series had been converted into Common
Stock and (2) the number of shares of Common Stock issuable upon conversion of a share of
Preferred Stock, in each case calculated on the record date for determination of holders entitled to
receive such dividend or (B) in the case of a dividend on any class or series that is not convertible
into Common Stock, at a rate per share of Preferred Stock determmed by (1) dividing the amount
of the dividend payable on each share of such class or series of capital stock by the original
issuance price of such class or series of capital stock (subject to appropriate adjustment in the event
of any stock dividend, stock split, combination or other similar recapitalization with respect to
such class or series) and (2) multiplying such fraction by an amount equal to the applicable Original
Issue Price (as defined below); provided that if the Corporation declares, pays or sets aside, on the
same date, a dividend on shares of more than one (1) class or series of capital stock of the
Corporation, the dividend payable to the holders of Preferred Stock pursuant to this
Subsection 4.3(a) shall be calculated based upon the dividend on the class or series of capital stock
that would result in the highest dividend payable to the holders of Preferred Stock. The “Original
Issue Price” shall mean, as to the Series A Preferred Stock, ten dollars ($10) per share, and as to
the Series B Preferred Stock, three dollars and thirteen cents ($3.13) per share, each subject to
appropriate adjustment in the event of any stock dividend, stock split, combination or other similar
recapitalization with respect to the applicable Preferred Stock. Dividends on account of arrears
may be declared and paid at any time, without reference to any Monthly Dividend Payment Date




or Quarterly Dividend Payment Date, to holders of record on such date, not exceeding forty-five
(45) days preceding the payment date thereof, as may be fixed by the Board of Directors of the
Corporation. The cumulative amount of all unpaid dividends in arrears on Preferred Stock shall
not bear interest, nor shall such amount be compounded.

4.3(b) Liquidation, Dissolution or Winding Up; Certain Mergers, Consolidations
and Asset Sales.

(1)  Preferential Payments to Holders of Series B Preferred Stock. In the event
of any voluntary or involuntary liquidation, dissolution or winding up of the Corporation, the
holders of shares of Series B Preferred Stock then outstanding shall be entitled to be paid out of
the assets of the Corporation available for distribution to its stockholders, and in the event of a
Deemed Liquidation Event (as defined below), the holders of shares of Series B Preferred Stock
then outstanding shall be entitled to be paid out of the consideration payable to stockholders in
such Deemed Liquidation Event or out of the Available Proceeds (as defined below), as applicable,
before any payment shall be made to the holders of Series A Preferred Stock or Common Stock
by reason of their ownership thereof, an amount per share equal to the greater of (i) the Original
Issue Price, plus any Accruing Dividends accrued but unpaid thereon, whether or not declared
together with any other dividends declared but unpaid thereon or (ii) such amount per share as
would have been payable had all shares of Preferred Stock been converted into Common Stock
pursuant to Subsection 4.3(d) immediately prior to such liquidation, dissolution, winding up or
Deemed Liquidation Event (the amount payable pursuant to this sentence is hereinafter referred to
as the “Series B Liquidation Amount™). If upon any such liquidation, dissolution or winding up
of the Corporation or Deemed Liquidation Event, the assets of the Corporation available for
distribution to its stockholders shall be insufficient to pay the holders of shares of Series B
Preferred Stock the full amount to which they shall be entitled under this Subsection 4.3(b}(1), the
holders of shares of Series B Preferred Stock shall share ratably in any distribution of the assets
available for distribution in proportion to the respective amounts which would otherwise be
payable in respect of the shares held by them upon such distribution if all amounts payable on or
with respect to such shares were paid in full.

(2) Preferential Payments to Holders of Series A Preferred Stock. In the event
of any voluntary or mvoluntary liquidation, dissolution or winding up of the Corporation, the
holders of shares of Series A Preferred Stock then outstanding shall be entitled to be paid out of
the assets of the Corporation available for distribution to its stockholders, and in the event of a
Deemed Ligquidation Event (as defined below), the holders of shares of Series A Preferred Stock
then outstanding shall be entitled to be paid out of the consideration payable to stockholders in
such Deemed Liquidation Event or out of the Available Proceeds (as defined below), as applicable,
before any payment shall be made to the holders of Common Stock by reason of their ownership
thereof, an amount per share equal to the greater of (i) the Original Issue Price, plus any Accruing
Dividends accrued but unpaid thereon, whether or not declared together with any other dividends
declared but unpaid thereon or (i1) such amount per share as would have been payable had all
shares of Preferred Stock been converted into Common Stock pursuant to Subsection 4.3(d)
immediately prior to such liquidation, dissolution, winding up or Deemed Liquidation Event (the
amount payable pursuant to this sentence is hereinafter referred to as the “Series A Liquidation
Amount”). Ifupon any such liquidation, dissolution or winding up of the Corporation or Deemed
Liquidation Event, the assets of the Corporation available for distribution to its stockholders shall
be insufficient to pay the holders of shares of Series A Preferred Stock the full amount to which




they shall be entitled under this Subsection 4.3(b)(2), the holders of shares of Series A Preferred
Stock shall share ratably in any distribution of the assets available for distribution in proportion to
the respective amounts which would otherwise be payable in respect of the shares held by them
upon such distribution if all amounts payable on or with respect to such shares were paid in full.

(3)  Payments to Holders of Common Stock. In the event of any voluntary or
mvoluntary liquidation, dissolution or winding up of the Corporation, after the payment in full of
all of the Series B Liquidation Amount and all of the Series A Liquidation Amount required to be
paid to the holders of shares of the respective Preferred Stock, the remaining assets of the
Corporation available for distribution to its stockholders or, in the case of a Deemed Liquidation
Event, the consideration not payable to the holders of shares of Preferred Stock pursuant to
Subsection 4.3(b)(1) and Subsection 4.3(b)(2) or the remaining Available Proceeds, as the case
may be, shall be distributed among the holders of shares of Common Stock, pro rata based on the
number of shares held by each such holder.

(4)  Deemed Liquidation Events.

(A) Definition. Each of the following events shall be considered a
“Deemed Liquidation Event” unless the holders of at least fifty percent (50%) of the outstanding
shares of Series B Preferred Stock and the holders of at least fifty percent (50%) of the outstanding
shares of Series A Preferred Stock (collectively, the “Requisite Holders™) elect otherwise by
written notice sent to the Corporation at least ten (10) days prior to the effective date of any such
event:

(i) amerger or consofidation in which either (y) the Corporation
is a constituent party or (z) a subsidiary of the Corporation i1s a constituent party and the
Corporation issues shares of its capital stock pursuant to such merger or consolidation, except any
such merger or consolidation involving the Corporation or a subsidiary in which the shares of
capital stock of the Corporation outstanding immediately prior to such merger or consolidation
continue {o represent, or are converted into or exchanged for shares of capital stock that represent,
immediately following such merger or consolidation, at least a majority of the capital stock of
(1) the surviving or resulting corporation; or (2) ifthe surviving or resulting corporation is a wholly
owned subsidiary of another corporation immediately folowing such merger or consolidation, the
parent corporation of such surviving or resulting corporation; or

(1)  (y) the sale, lease, transfer, exclusive license or other
disposition, in a single transaction or series of related transactions, by the Corporation or any
subsidiary of the Corporation of all or substantially all the assets of the Corporation and its
subsidiaries taken as a whole or (z) the sale or disposition (whether by merger, consolidation or
otherwise, and whether in a single transaction or a series of related transactions) of one (1) or more
subsidiaries of the Corporation if substantially all of the assets of the Corporation and its
subsidiaries taken as a whole are held by such subsidiary or subsidiaries, except where such sale,
lease, transfer, exclusive license or other disposition is to a wholly owned subsidiary of the
Corporation; or

(111) A sale of capital stock involving the disposition of more than
50% of the voting power of the Corporation to a single person or group of affiliated persons other
than the Voting Stockholders and their Affiliated Stockholders (in each case, as defined in the
Stockholders Agreement).



(B)  Effecting a Deemed Liquidation Event.

(i) The Corporation shall not have the power to effect a Deemed
Liquidation Event referred to in Subsection 4.3(b)}(4)(A)(i)(y) unless the agreement or plan of
merger or consolidation for such transaction (the “Merger Agreement”) provides that the
consideration payable to the stockholders of the Corporation in such Deemed Liquidation Event
shall be allocated to the holders of capital stock of the Corporation in accordance with Subsections
4.3(b)(1), 4.3(b)(2) and 4.3(b)(3).

(ii)  In the event of a Deemed Liquidation Event referred to in
Subsection 4.3(b}4)XA)1)z) or 4.3(b)(4)XA)i1), if the Corporation does not effect a dissolution
of the Corporation under the DGCL within ninety (90) days after such Deemed Liquidation Event,
then (a) the Corporation shall send a written notice to each holder of Preferred Stock no later than
the ninetieth (90™) day after the Deemed Liquidation Event advising such holders of their right
(and the requirements to be met to secure such right) pursuant to the terms of the following clause
(b) to require the redemption of such shares of Preferred Stock, and (b) if the Requisite Holders so
request in a written instrument delivered to the Corporation not later than one hundred twenty
(120) days after such Deemed Liquidation Event, the Corporation shall use the consideration
received by the Corporation for such Deemed Liquidation Event (net of any retained liabilities
associated with the assets sold or technology licensed, as determined in good faith by the Board of
Directors of the Corporation), together with any other assets of the Corporation available for
distribution to its stockholders, all to the extent permitted by Delaware law governing distributions
to stockholders (the “Available Proceeds”), on the one hundred fiftieth (150") day after such
Deemed Liquidation Event, to redeem all outstanding shares of Preferred Stock at a price per share
equal to the Series B Liquidation Amount and/or Series A Liquidation Amount, as applicable.
Notwithstanding the foregoing, in the event of a redemption pursuant to the preceding sentence, if
the Available Proceeds are not sufficient to redeem all outstanding shares of Preferred Stock, the
Corporation shall first redeem all of the Series B Preferred Stock, with such redemption on a pro
rata basis of each holder’s shares of Series B Preferred Stock to the fullest extent of such Available
Proceeds if the Available Proceeds are less than the Series B Liquidation Amount, and then redeem
the Series A Preferred Stock, with such redemption on a pro rata basis of each holder’s shares of
Series A Preferred Stock to the fullest extent of such Available Proceeds if the Available Proceeds
are less than the Series B Liquidation Amount and the Series A Liquidation Amount. The
Corporation shall redeem the remaining shares as soon as it may lawfully do so under Delaware
law governing distributions to stockholders. Prior to the distribution or redemption provided for
in this Subsection 4.3(b)}(4)(B)(ii), the Corporation shall not expend or dissipate the consideration
received for such Deemed Liquidation Event, except to discharge expenses incurred in connection
with such Deemed Liquidation Event or in the ordinary course of business.

(iv)  The Corporation shall send written notice of the mandatory
redemption pursuant to Subsection 4.3(b}(4)}(B)(ii) {the “Redemption Notice”) to each holder of
record of Preferred Stock not less than forty (40) days prior to each Redemption Date. Each
Redemption Notice shall state:

(w)  the number of shares of Preferred Stock held by the

holder that the Corporation shall redeem on the date of redemption
calculated in accordance with Subsection 4.3(b)4)B)(ii) (the
“Redemption Date”™) specified in the Redemption Notice;




(x)  the Redemption Date and the redemption price;
thereof calculated in accordance with Subsection 4.3(b)}4)XB)(ii)
(the “Redemption Price™);

() the date upon which the holder’s right to convert
such shares terminates (as determined in accordance with
Subsection 4.3(d)); and

(7) for holders of shares in certificated form, that the
holder is to surrender to the Corporation, in the manner and at the
place designated, his, her or its certificate or certificates representing
the shares of Preferred Stock to be redeemed.

v) On or before the Redemption Date, each holder of shares of
Preferred Stock to be redeemed on such Redemption Date, unless such holder has exercised his,
her or its right to convert such shares as provided in Subsection 4.3(d), shall, if a holder of shares
in certificated form, surrender the certificate or certificates representing such shares {or, if such
registered holder alleges that such certificate has been lost, stolen or destroyed, a lost certificate
affidavit and agreement reasonably acceptable to the Corporation to indemnify the Corporation
against any claim that may be made against the Corporation on account of the alleged loss, theft
or destruction of such certificate) to the Corporation, in the manner and at the place designated in
the Redemption Notice, and thereupon the Redemption Price for such shares shall be payable to
the order of the person whose name appears on such certificate or certificates as the owner thereof.
In the event less than all of the shares of Preferred Stock represented by a certificate are redeemed,
a new certificate, instrument, or book entry representing the unredeemed shares of Preferred Stock
shall promptly be issued to such holder.

(vi)  If any shares of Preferred Stock are not redeemed by the
Corporation for any reason on any Redemption Date, all such unredeemed shares shall remain
outstanding and entitled to all the rights and preferences provided herein, and the Corporation shall
pay interest on the Redemption Price applicable to such unredeemed shares at an aggregate per
annum rate equal to twelve percent (12% (increased by one percent (1%) each month following
the Redemption Date until the Redemption Price, and any interest thereon, is paid in full)), with
such interest to accrue daily n arrears and be compounded annually; provided, that in no event
shall such interest exceed the maximum permitted rate of interest under applicable law (the
“Maximum Permitted Rate”); provided further, that the Corporation shall take all such actions as
may be necessary, including, without limitation, making any applicable governmental filings, to
cause the Maximum Permitted Rate to be the highest possible rate. In the event any provision
hereof would result in the rate of interest payable hereunder being in excess of the Maximum
Permitted Rate, the amount of interest required to be paid hereunder shall automatically be reduced
to eliminate such excess; provided, that any subsequent increase in the Maximum Permitted Rate
shall be retroactively effective to the applicable Redemption Date to the extent permitted by law.

(C)  Amount Deemed Paid or Distributed. The amount deemed paid or
distributed to the holders of capital stock of the Corporation upon any such merger, consolidation,
sale, transfer, exclusive license, other disposition or redemption shall be the cash or the value of
the property, rights or securities to be paid or distributed to such holders pursuant to such Deemed
Liquidation Event. The value of such property, rights or securities shall be determined in good
faith by the Board of Directors of the Corporation.




(D)  Allocation of Escrow and Contingent Consideration. In the event of
a Deemed Liquidation Event pursuant to Subsection 4.3(b)(4)AXiXy), if any portion of the
consideration payable to the stockholders of the Corporation is payable only upon satisfaction of
contingencies (the “Additional Consideration”), the Merger Agreement shall provide that (a) the
portion of such consideration that is not Additional Consideration (such portion, the “Initial
Consideration”) shall be allocated among the holders of capital stock of the Corporation in
accordance with Subsections 4.3(b)(1), 4.3(b)(2) and 4.3(b)(3) as if the Initial Consideration were
the only consideration payable in connection with such Deemed Liquidation Event; and (b) any
Additional Consideration which becomes payable to the stockholders of the Corporation upon
satisfaction of such contingencies shall be allocated among the holders of capital stock of the
Corporation in accordance with Subsections 4.3(b)(1), 4.3(b)(2) and 4.3(b)(3) afier taking into
account the previous payment of the Initial Consideration as part of the same transaction. For the
purposes of this Subsection 4.3(a)}(4)(D), consideration placed into escrow or retained as a
holdback to be available for satisfaction of indemnification or similar obligations in connection
with such Deemed Liquidation Event shall be deemed to be Initial Consideration.

4.3(c) Voting.

(1) General. On any matter presented to the stockholders of the Corporation
for their action or consideration at any meeting of stockholders of the Corporation (or by written
consent of stockholders in lieu of meeting), each holder of outstanding shares of Preferred Stock
shall be entitled to cast the number of votes equal to the number of whole shares of Common Stock
into which the shares of Preferred Stock held by such holder are convertible as of the record date
for determining stockholders entitled to vote on such matter. Except as provided by law or by the
other provisions of this Amended and Restated Certificate of Incorporation, holders of Preferred
Stock shall vote together with the holders of Common Stock as a single class and on an as
converted to Common Stock basis.

(2) Series A Preferred Stock Protective Provisions. At any time when at least
500,000 shares of Series A Preferred Stock (subject to appropriate adjustment in the event of any
stock dividend, stock split, combination or other similar recapitalization with respect to the
Preferred Stock) are outstanding, the Corporation shall not, either directly or indirectly by
amendment, merger, consolidation, recapitalization, reclassification, or otherwise, do any of the
following without (in addition to any other vote required by law or this Amended and Restated
Certificate of Incorporation) the written consent or affirmative vote of the holders of at least fifty
percent (50%) of the outstanding shares of Series A Preferred Stock, consenting or voting (as the
case may be) separately as a class, and any such act or transaction entered into without such
consent or vote shall be null and void ab initio, and of no force or effect.

(A) hquidate, dissolve or wind-up the business and affairs of the
Corporation, effect any merger or consolidation or any other Deemed Liquidation Event, or
consent to any of the foregoing;

(B) adversely affect the powers, preferences or rights of the Series A
Preferred Stock provided herein through any amendment, alteration or repeal of any provision of
this Amended and Restated Certificate of Incorporation or Bylaws of the Corporation;

(C) (1) create, or authorize the creation of, or issue or obligate itself to
issue shares of, or reclassify, any capital stock unless the same ranks pari passu or junior to the



Series A Preferred Stock with respect to its rights, preferences and privileges, or (ii) increase the
authorized number of shares of Series A Preferred Stock or any additional class or series of capital
stock of the Corporation unless the same ranks junior to the Series A Preferred Stock with respect
to its rights, preferences and privileges;

(D)  cause or permit any of its subsidiaries to, without approval of the
Board of Directors, sell, issue, sponsor, create or distribute any digital tokens, cryptocurrency or
other blockchain-based assets which provide the purchaser any right or interest in the profits or
other equity interests of the Corporation (collectively, “Tokens™), including through a pre-sale,
initial coin offering, token distribution event or crowdfunding, or through the issuance of any
mstrument convertible into or exchangeable for Tokens;

(E)  purchase or redeem (or permit any subsidiary to purchase or redeem)
or pay or declare any dividend or make any distribution on, any shares of capital stock of the
Corporation other than (i) redemptions of or dividends or distributions on the Preferred Stock as
expressly authorized herein, (i1) dividends or other distributions payable on the Common Stock
solely in the form of additional shares of Common Stock and (iii) repurchases of stock from former
employees, officers, directors, consultants or other persons who performed services for the
Corporation or any subsidiary in connection with the cessation of such employment or service at
no greater than the original purchase price thereof (iv) excluding redemptions and repurchases
subject to provision (v) of this paragraph, redemptions, repurchases, dividends or distributions
where the Company has a minimum cash balance of at least eight million Dollars ($8,000,000)
immediately following the applicable transaction, or (v) redemptions or repurchases of stock from
any Voting Stockholder where the Company has a minimum cash balance of at least twelve million
Dollars ($12,000,000) immediately following such redemption or repurchase; or

(Fy  create, or hold capital stock in, any subsidiary that is not wholly
owned (either directly or through one (1) or more other subsidiaries) by the Corporation.

3) Series B Preferred Stock Protective Provisions. At any time when at least
383,356 shares of Series B Preferred Stock (subject to appropriate adjustment in the event of any
stock dividend, stock split, combination or other similar recapitalization with respect to the
Preferred Stock) are outstanding, the Corporation shall not, either directly or indirectly by
amendment, merger, consolidation, recapitalization, reclassification, or otherwise, do any of the
following without (in addition to any other vote required by law or this Amended and Restated
Certificate of Incorporation) the written consent or affirmative vote of the holders of at least fifty
percent (50%) of the outstanding shares of Series B Preferred Stock given in writing or by vote at
a meeting, consenting or voting (as the case may be) separately as a class, and any such act or
transaction entered into without such consent or vote shall be null and void ab initio, and of no
force or effect.

(A) lhgquidate, dissolve or wind-up the business and affairs of the
Corporation, effect any merger or consolidation or any other Deemed Liquidation Event, or
consent to any of the foregoing;

(B  adversely affect the powers, preferences or rights of the Series B
Preferred Stock provided herein through any amendment, alteration or repeal of any provision of
this Amended and Restated Certificate of Incorporation or Bylaws of the Corporation;



(C) (i) create, or authorize the creation of, or issue or obligate itself to
1ssue shares of, or reclassify, any capital stock unless the same ranks pari passu or junior to the
Series B Preferred Stock with respect to its rights, preferences and privileges, or (ii) increase the
authorized number of shares of Series B Preferred Stock or any additional class or series of capital
stock of the Corporation unless the same ranks junior to the Series B Preferred Stock with respect
to 1ts rights, preferences and privileges; or

(D)  cause or permit any of its subsidiaries to, without approval of the
Board of Directors, sell, issue, sponsor, create or distribute any digital tokens, cryptocurrency or
other blockchain-based assets which provide the purchaser any right or interest in the profits or
other equity interests of the Corporation (collectively, “Tokens™), including through a pre-sale,
mitial coin offering, token distribution event or crowdfunding, or through the issuance of any
mstrument convertible into or exchangeable for Tokens; or

(E)  purchase or redeem (or permit any subsidiary to purchase or redeem)
or pay or declare any dividend or make any distribution on, any shares of capital stock of the
Corporation other than (1) redemptions of or dividends or distributions on the Series B Preferred
Stock and Series A Preferred Stock as expressly authorized herein, (i) dividends or other
distributions payable on the Common Stock solely in the form of additional shares of Common
Stock, (ii1) repurchases of stock from former employees, officers, directors, consultants or other
persons who performed services for the Corporation or any subsidiary in connection with the
cessation of such employment or service at no greater than the original purchase price thereof,
(iv) excluding redemptions and repurchases subject to provision (v) of this paragraph,
redemptions, repurchases, dividends or distributions where the Company has a minimum cash
balance of at least eight million Dollars ($8,000,000) immediately following the applicable
transaction, or (v) redemptions or repurchases of stock from any Voting Stockholder where the
Company has a minimum cash balance of at least twelve million Dollars ($12,000,000)
immediately following such redemption or repurchase.

4.3(d) Optional Conversion. The holders of the Preferred Stock shall have
conversion rights as follows (the “Conversion Rights™):

(1)  Rightto Convert.

(A) Conversion Ratio. Fach share of Preferred Stock shall be
convertible, at the option of the holder thereof, at any time and from time to time, and without the
payment of additional consideration by the holder thereof, into such number of fully paid and non-
assessable shares of Common Stock as is determined by dividing the Original Issue Price by the
Conversion Price (as defined below) in effect at the time of conversion. The “Series A Conversion
Price” applicable to the Series A Preferred Stock shall initially be equal to ten dollars ($10). The
“Series B Conversion Price” applicable to the Series B Preferred Stock shall initially be equal to
three dollars and thirteen cents ($3.13). Such initial Series A Conversion Price and Series B
Conversion Price (collectively, the “Conversion Price”), and the rate at which shares of Preferred
Stock may be converted into shares of Common Stock, shall be subject to adjustment as provided
below.

(B)  Termination of Conversion Rights. In the event of a liquidation,
dissolution or winding up of the Corporation or a Deemed Liquidation Event, the Conversion
Rights shall terminate at the close of business on the last full day preceding the date fixed for the




payment of any such amounts distributable on such event to the holders of Preferred Stock;
provided that the foregoing termination of Conversion Rights shall not affect the amount(s)
otherwise paid or payable in accordance with Subsection 4.3(a) to holders of Preferred Stock
pursuant to such liquidation, dissolution or winding up of the Corporation or a Deemed Liquidation
Event.

(2) Fractional Shares. No fractional shares of Common Stock shall be issued
upon conversion of the Preferred Stock. In lieu of any fractional shares to which the holder would
otherwise be entitled, the number of shares of Common Stock to be issued upon conversion of the
Preferred Stock shall be rounded to the nearest whole share.

3) Mechanics of Conversion.

(A) Notice of Conversion. In order for a holder of Preferred Stock to
voluntarily convert shares of Preferred Stock into shares of Common Stock, such holder shall (1)
provide written notice to the Corporation’s transfer agent at the office of the transfer agent for the
Preferred Stock (or at the principal office of the Corporation if the Corporation serves as its own
transfer agent) that such holder elects to convert all or any number of such holder’s shares of
Preferred Stock and, if applicable, any event on which such conversion is contingent and (ii), if
such holder’s shares are certificated, surrender the certificate or certificates for such shares of
Preferred Stock (or, if such registered holder alleges that such certificate has been lost, stolen or
destroyed, a lost certificate affidavit and agreement reasonably acceptable to the Corporation to
indemnify the Corporation against any claim that may be made against the Corporation on account
of the alleged loss, theft or destruction of such certificate), at the office of the transfer agent for
the Preferred Stock (or at the principal office of the Corporation if the Corporation serves as its
own transfer agent). Such notice shall state such holder’s name or the names of the nominees in
which such holder wishes the shares of Common Stock to be issued. If required by the
Corporation, any certificates surrendered for conversion shall be endorsed or accompanied by a
written instrument or instruments of transfer, in form satisfactory to the Corporation, duly executed
by the registered holder or his, her or its attorney duly authorized in writing, The close of business
on the date of receipt by the transfer agent (or by the Corporation if the Corporation serves as its
own transfer agent) of such notice and, if applicable, certificates (or lost certificate affidavit and
agreement) shall be the time of conversion (the “Conversion Time”), and the shares of Common
Stock issuable upon conversion of the specified shares shall be deemed to be outstanding of record
as of such date. The Corporation shall, as soon as practicable after the Conversion Time (i) issue
and deliver to such holder of Preferred Stock, or to his, her or its nominees, a certificate or
certificates for the number of full shares of Common Stock issuable upon such conversion in
accordance with the provisions hereof and a certificate for the number (if any) of the shares of
Preferred Stock represented by the surrendered certificate that were not converted into Common
Stock, and (ii) pay all declared but unpaid dividends on the shares of Preferred Stock converted.

(B)  Reservation of Shares. The Corporation shall at all times when the
Preferred Stock shall be outstanding, reserve and keep available out of its authorized but unissued
capital stock, for the purpose of effecting the conversion of the Preferred Stock, such number of
its duly authorized shares of Common Stock as shall from time to time be sufficient to effect the
conversion of all outstanding Preferred Stock; and if at any time the number of authorized but
unissued shares of Common Stock shall not be sufficient to effect the conversion of all then
outstanding shares of the Preferred Stock, the Corporation shall take such corporate action as may




be necessary to increase its authorized but unissued shares of Common Stock to such number of
shares as shall be sufficient for such purposes, mcluding, without limitation, engaging mn
commercially reasonable efforts to obtain the requisite stockholder approval of any necessary
amendment to this Amended and Restated Certificate of Incorporation. Before taking any action
which would cause an adjustment reducing the Conversion Price below the then par value of the
shares of Common Stock issuable upon conversion of the Preferred Stock, the Corporation will
take any corporate action which may, in the opinion of its counsel, be necessary in order that the
Corporation may validly and legally issue fully paid and non-assessable shares of Common Stock
at such adjusted Conversion Price.

(C)  Effect of Conversion. All shares of Preferred Stock that shall have
been surrendered for conversion as herein provided shall no longer be deemed to be outstanding
and all rights with respect to such shares shall immediately cease and terminate at the Conversion
Time, except only the right of the holders thereof to receive shares of Common Stock in exchange
therefor and to receive payment of any dividends declared but unpaid thereon. Any shares of
Preferred Stock so converted shall be retired and cancelled and may not be reissued as shares of
such class or series, and the Corporation may thereafter take such appropriate action (without the
need for stockholder action) as may be necessary to reduce the authorized number of shares of
Preferred Stock accordingly.

(D)  No Further Adjustment. Upon any such conversion, no adjustment
to the Conversion Price shall be made for any declared but unpaid dividends on the Preferred Stock
surrendered for conversion or on the Common Stock delivered upon conversion.

(E)  Taxes. The Corporation shall pay any and all issue and other similar
taxes that may be payable in respect of any issuance or delivery of shares of Common Stock upon
conversion of shares of Preferred Stock pursuant to this Subsection 4.3(d). The Corporation shall
not, however, be required to pay any tax which may be payable in respect of any transfer involved
in the issuance and delivery of shares of Common Stock in a name other than that in which the
shares of Preferred Stock so converted were registered, and no such issuance or delivery shall be
made unless and until the person or entity requesting such issuance has paid to the Corporation the
amount of any such tax or has established, to the satisfaction of the Corporation, that such tax has
been paid.

4 Adjustment for Stock Splits and Combinations. If the Corporation shall at
any time or from time to time after the Original Issue Date effect a subdivision of the outstanding
Common Stock, the Conversion Price in effect immediately before that subdivision shall be
proportionately decreased so that the number of shares of Common Stock issuable on conversion
of each share of such series shall be increased in proportion to such increase in the aggregate
number of shares of Common Stock outstanding. If the Corporation shall at any time or from time
to time after the Original Issue Date combine the outstanding shares of Common Stock, the
Conversion Price in effect immediately before the combination shall be proportionately increased
so that the number of shares of Common Stock issuable on conversion of each share of such series
shall be decreased in proportion to such decrease in the aggregate number of shares of Common
Stock outstanding. Any adjustment under this Section shall become effective at the close of
business on the date the subdivision or combination becomes effective.

5 Adjustment for Certain Dividends and Distributions. In the event the
Corporation at any time or from time to time after the Original Issue Date shall make or issue, or




fix a record date for the determination of holders of Common Stock entitled to receive, a dividend
or other distribution payable on the Common Stock in additional shares of Common Stock, then
and in each such event the Conversion Price in effect immediately before such event shall be
decreased as of the time of such issuance or, in the event such a record date shall have been fixed,
as of the close of business on such record date, by multiplying the Conversion Price then in effect
by a fraction:

(A)  the numerator of which shall be the total number of shares of
Common Stock issued and outstanding immediately prior to the time of such issuance or the close
of business on such record date, and

(B)  the denominator of which shall be the total number of shares of
Common Stock issued and outstanding immediately prior to the time of such issuance or the close
of business on such record date plus the number of shares of Common Stock issuable in payment
of such dividend or distribution.

Notwithstanding the foregoing, (i) if such record date shall have been fixed
and such dividend is not fully paid or if such distribution is not fully made on the date fixed
therefor, the Conversion Price shall be recomputed accordingly as of the close of business on such
record date and thereafter the Conversion Price shall be adjusted pursuant to this Section as of the
time of actual payment of such dividends or distributions; and (11) that no such adjustment shall be
made if the holders of Preferred Stock simultaneously receive a dividend or other distribution of
shares of Common Stock in a number equal to the number of shares of Common Stock as they
would have received if all outstanding shares of Preferred Stock had been converted into Common
Stock on the date of such event.

(6) Adjustments for Other Dividends and Distributions. In the event the
Corporation at any time or from time to time after the Original Issue Date shall make or issue, or
fix a record date for the determination of holders of Common Stock entitled to receive, a dividend
or other distribution payable in securities of the Corporation (other than a distribution of shares of
Common Stock in respect of outstanding shares of Common Stock) or in other property and the
provisions of Subsection 4.3(a) do not apply to such dividend or distribution, then and i each such
event the holders of Preferred Stock shall receive, simultaneously with the distribution to the
holders of Common Stock, a dividend or other distribution of such securities or other property in
an amount equal to the amount of such securities or other property as they would have received if
all outstanding shares of Preferred Stock had been converted into Common Stock on the date of
such event.

(N Adjustment for Merger or Reorganization, etc. Subject to the provisions of
Subsection 4.3(b)(4), if there shall occur any reorganization, recapitalization, reclassification,
consolidation or merger involving the Corporation in which the Common Stock (but not the
Preferred Stock) is converted into or exchanged for securities, cash or other property (other than a
transaction covered by Subsections 4.3(d)(4), 4.3(d)(5) or 4.3(d)(6), then, following any such
reorganization, recapitalization, reclassification, consolidation or merger, each share of Preferred
Stock shall thereafier be convertible in lieu of the Common Stock into which it was convertible
prior to such event into the kind and amount of securities, cash or other property that a holder of
the number of shares of Common Stock of the Corporation issuable upon conversion of one (1)
share of Preferred Stock immediately prior fo such reorganization, recapitalization,
reclassification, consolidation or merger would have been entitled to receive pursuant to such




transaction; and, in such case, appropriate adjustment (as determined in good faith by the Board
of Directors of the Corporation) shall be made in the application of the provisions in this
Subsection 4.3(d) with respect to the rights and interests thereafter of the holders of the Preferred
Stock, to the end that the provisions set forth in this Subsection 4.3(d) (including provisions with
respect to changes in and other adjustments of the Conversion Price) shall thereafter be applicable,
as nearly as reasonably may be, in relation to any securities or other property thereafter deliverable
upon the conversion of the Preferred Stock.

(&) Adjustments for Failure to Pay Series A Dividends. In the event that the
Corporation fails fo timely pay dividends as set forth in Subsection 4.3(a) to the holders of the
Series A Preferred Stock, the Conversion Price for such Series A Preferred Stock in effect
mmmediately before such event shall be subject to a one-time permanent reduction of 25%.
Notwithstanding the foregoing, no payment shall be considered untimely for the purposes of this
Subsection 4.3(d)}(8) unless (A) majority of the holders of Series A Preferred Stock have provided
notice by certified mail of the failure to pay such dividends and (B) the Company fails to pay such
dividends within five (5) Business Days of the receipt of such notice. Further, the adjustment shall
not relieve the Corporation of its obligation to declare and pay the Accruing Dividends.

9 Adjustments for Failure to Pay Series B Dividends. In the event that the
Corporation fails to timely pay dividends as set forth in Subsection 4.3(a) to the holders of Series
B Preferred Stock, the Conversion Price for such Series B Preferred Stock in effect immediately
before such event shall be subject to a one-time permanent reduction of 25%. Notwithstanding the
foregoing, no payment shall be considered untimely for the purposes of this Subsection 4.3(d)(9)
unless (A) majority of the holders of Preferred Stock have provided notice by certified mail of the
failure to pay such dividends and (B) the Company fails to pay such dividends within five (5)
Business Days of the receipt of such notice. Further, the adjustment shall not relieve the
Corporation of its obligation to declare and pay the Accruing Dividends.

(10) Certificate as to Adjustments. Upon the occurrence of each adjustment or
readjustment of the Conversion Price pursuant to this Subsection 4.3(d), the Corporation at its
expense shall, as promptly as reasonably practicable but in any event not later than ten (10) days
thereafier, compute such adjustment or readjustment in accordance with the terms hereof and
furnish to each holder of Preferred Stock a certificate setting forth such adjustment or readjustment
(including the kind and amount of securities, cash or other property into which the Preferred Stock
is convertible) and showing in detail the facts upon which such adjustment or readjustment is
based. The Corporation shall, as promptly as reasonably practicable afier the written request at
any time of any holder of Preferred Stock (but in any event not later than ten (10) days thereafter),
furnish or cause to be furnished to such holder a certificate setting forth (i) the Conversion Price
then in effect, and (ii) the number of shares of Common Stock and the amount, if any, of other
securities, cash or property which then would be received upon the conversion of Preferred Stock.

(11)  Notice of Record Date. In the event:

(A)  the Corporation shall take a record of the holders of its Common
Stock (or other capital stock or securities at the time issuable upon conversion of the Preferred
Stock) for the purpose of entitling or enabling them to receive any dividend or other distribution,
or to receive any right to subscribe for or purchase any shares of capital stock of any class or any
other securities, or to receive any other security; or



(B)  ofany capital reorganization of the Corporation, any reclassification
of the Common Stock of the Corporation, or any Deemed Liquidation Event; or

(C)  of the voluntary or involuntary dissolution, liquidation or winding-
up of the Corporation, then, and in each such case, the Corporation will send or cause to be sent to
the holders of the Preferred Stock a notice specifying, as the case may be, (1) the record date for
such dividend, distribution or right, and the amount and character of such dividend, distribution or
right, or (i1) the effective date on which such reorganization, reclassification, consolidation,
merger, transfer, dissolution, hiquidation or winding-up is proposed to take place, and the time, 1f
any is to be fixed, as of which the holders of record of Common Stock (or such other capital stock
or securities at the time issuable upon the conversion of the Preferred Stock) shall be entitled to
exchange their shares of Common Stock (or such other capital stock or securities) for securities or
other property deliverable upon such reorganization, reclassification, consolidation, merger,
fransfer, dissolution, liquidation or winding-up, and the amount per share and character of such
exchange applicable to the Preferred Stock and the Common Stock. Such notice shall be sent at
least five (5) days prior to the record date or effective date for the event specified in such notice.

4.3(e) Mandatory Conversion,

(1 Series A Trigger Events. Upon either (a) the closing of the sale of shares
of Common Stock to the public at a price representing a Pre-Money Valuation (as defined below)
of the Corporation that is not less than five hundred fifty million dollars ($550,000,000), in a firm-
commitment underwritten public offering pursuant to an effective registration statement under the
Securities Act of 1933, as amended, resulting in at least fifty-million doHars ($50,000,000) of gross
proceeds to the Corporation and in connection with such offering the Common Stock is listed for
trading on the Nasdaq Stock Market’s National Market, the New York Stock Exchange or another
exchange or marketplace approved the Board of Directors (the “IPO™) or (b) the date and time, or
the occurrence of an event, specified by vote or written consent of a majority of the Series A
Preferred Stock (the time of such closing or the date and time specified or the time of the event
specified in such vote or written consent is referred to herein as the “Mandatory Conversion
Time”), then (i) all outstanding shares of Series A Preferred Stock shall automatically be converted
into shares of Common Stock in the manner provided in Subsection 4.3(d), at the then effective
Conversion Rate as calculated pursuant to Subsection 4.3(d)(1)(a) and (i1) such shares may not be
reissued by the Corporation. “Pre-Money Valuation” of the Corporation means the aggregate
value of the Corporation’s issued and outstanding Common Stock, as calculated by multiplying
the price per share of the Common Stock being sold in the IPO by the number of shares of the
Corporation’s Common Stock issued and outstanding immediately prior to the IPO on a fully
diluted basis.

(2) Series B Trigger Events. Upon (a) the closing of the sale of shares of
Common Stock to the public through the IPO; (b) a determination by Requisite Holders that an
event that would otherwise qualify as a Deemed Liquidation Event under Subsection 4.3(b}4)(A)
is not a Deemed Liquidation Event; or (¢) the date and time, or the occurrence of an event, specified
by vote or written consent of a majority of the Series B Preferred Stock (the time of such closing
or the date and time specified or the time of the event specified in such vote or written consent is
referred to herein as the “Mandatory Conversion Time™), then (i) all outstanding shares of Series
B Preferred Stock shall automatically be converted into shares of Common Stock in the manner




provided in Subsection 4.3(d), at the then effective Conversion Rate as calculated pursuant to
Subsection 4.3(d)(1)(a) and (ii) such shares may not be reissued by the Corporation.

3 Procedural Requirements. Allholders of record of shares of Preferred Stock
shall be sent written notice of the Mandatory Conversion Time and the place designated for
mandatory conversion of all such shares of Preferred Stock pursuant to this Subsection 4.3(e).
Such notice need not be sent in advance of the occurrence of the Mandatory Conversion Time.
Upon receipt of such notice, each holder of shares of Preferred Stock in certificated form shall
surrender his, her or its certificate or certificates for all such shares (or, if such holder alleges that
such certificate has been lost, stolen or destroyed, a lost certificate affidavit and agreement
reasonably acceptable to the Corporation to indemnify the Corporation against any claim that may
be made against the Corporation on account of the alleged loss, theft or destruction of such
certificate) to the Corporation at the place designated in such notice. If so required by the
Corporation, any certificates surrendered for conversion shall be endorsed or accompanied by
written instrument or instruments of transfer, in form satisfactory to the Corporation, duly executed
by the registered holder or by his, her or its attorney duly authorized in writing. All rights with
respect to the Preferred Stock converted pursuant to Subsection 4.3(e)(1), including the rights, if
any, to receive notices and vote (other than as a holder of Common Stock), will terminate at the
Mandatory Conversion Time (notwithstanding the failure of the holder or holders thereof to
surrender any certificates at or prior to such time), except only the rights of the holders thereof,
upon surrender of any certificate or certificates of such holders (or lost certificate affidavit and
agreement) therefor, to receive the items provided for in the next sentence of this Subsection
4.3(e)2). As soon as practicable after the Mandatory Conversion Time and, if applicable, the
surrender of any certificate or certificates (or lost certificate affidavit and agreement) for Preferred
Stock, the Corporation shall (a) issue and deliver to such holder, or to his, her or its nominees, a
certificate or certificates for the number of full shares of Common Stock issuable on such
conversion in accordance with the provisions hereof and (b) pay any declared but unpaid dividends
on the shares of Preferred Stock converted. Such converted Preferred Stock shall be retired and
cancelled and may not be reissued as shares of such series, and the Corporation may thereafter
take such appropriate action (without the need for stockholder action) as may be necessary to
reduce the authorized number of shares of Preferred Stock accordingly.

4.3(f) Redeemed or Otherwise Acquired Shares. Any shares of Preferred Stock
that are redeemed, converted or otherwise acquired by the Corporation or any of its subsidiaries
shall be automatically and immediately cancelled and retired and shall not be reissued, sold or
transferred. Neither the Corporation nor any of its subsidiaries may exercise any voting or other
rights granted to the holders of Preferred Stock following redemption, conversion or acquisition.

4.3(g) Waiver. Except as otherwise set forth herein, (a) any of the rights, powers,
preferences and other terms of the Preferred Stock set forth herein may be waived on behalf of all
holders of Preferred Stock by the affirmative written consent or vote of the holders of a majority
of the shares of Preferred Stock then outstanding and (b) at any time more than one (1) series of
Preferred Stock is issued and outstanding, any of the rights, powers, preferences and other terms
of any series of Preferred Stock set forth herein may be waived on behalf of all holders of such
series of Preferred Stock by the affirmative writien consent or vote of the holders of a majority of
the shares of such series of Preferred Stock then outstanding,



4.3(h) Notices. Any notice required or permitted by the provisions of this Article
Fourth to be given to a holder of shares of Preferred Stock shall be mailed, postage prepaid, to the
post office address last shown on the records of the Corporation, or given by electronic
communication in compliance with the provisions of the DGCL, and shall be deemed sent upon
such mailing or electronic fransmission.

ARTICLE V
AMENDMENTS

Section 5.1. Bylaws. The Board shall have the power to adopt, alter, amend, change or
repeal the Bylaws of the Corporation (the “Bylaws™) solely by resolution adopted by the
affirmative vote of a majority of the directors then in office. The stockholders may adopt, amend
or repeal the Bylaws only with the affirmative vote of the holders of not less than a majority of the
total voting power of all outstanding securities of the Corporation then entitled to vote generally
in the election of directors (the “Voting Stock™), voting together as a single class.

Section 5.2, Certificate of Incorporation. The Corporation reserves the right at any time
from time to time to alter, amend, change or repeal any provision contained in this Certificate of
Incorporation, and to adopt any other provision authorized by the DGCL, in the manner now or
hereafter prescribed herein and by the DGCL, and all rights conferred upon stockholders herein
are granted subject to this reservation. Notwithstanding anything to the contrary contained in this
Certificate of Incorporation or the Bylaws, and notwithstanding that a lesser percentage or vote
may be permitted from time to time by applicable law, no provision of this Article V, Article VI,
Article VII, Article VIII, Article IX, Article X or Article XI may be altered, amended, changed or
repealed in any respect, nor may any provision of this Certificate of Incorporation or of the Bylaws
inconsistent therewith be adopted, unless in addition to any other vote required by this Certificate
of Incorporation or otherwise required by law, (a) prior to the Trigger Date, such alteration,
amendment, repeal or adoption is approved by the affirmative vote of the holders of a majority of
the Voting Stock, voting together as a single class and (b) from and after the Trigger Date, such
alteration, amendment, repeal or adoption is approved at a meeting of the stockholders called for
that purpose by the affirmative vote of the holders of at least sixty-six and two-thirds percent (66
2/3%) of the Voting Stock, voting together as a single class.

ARTICLE VI
BOARD OF DIRECTORS

Section 6.1. Board of Directors. The business and affairs of the Corporation shall be
managed by or under the direction of the Board, which shall consist of not less than one
(1) director, with the exact number of directors to be determined from time to time solely by
resolution adopted by the affirmative vote of a majority of the directors then in office; provided,
that, prior to the Trigger Date, the exact number of directors will be determined from time to time
solely by the affirmative vote of the holders of a majority of the Voting Stock, voting together as
a single class.

Section 6.2. Composition. The directors of the Corporation shall be divided into three
(3) classes (each, a “Class”) as nearly equal in size as practicable, designated Class I, Class II and
Class 1I1. Each director shall serve for a term ending on the date of the third annual meeting of



stockholders next following the annual meeting at which such director was elected; provided, that
directors initially designated as Class I directors (each, an “Initial Class I Director’) shall serve for
a term ending on the date of the annual meeting held in 2022, directors initially designated as Class
I directors (each, an “Initial Class II Director”) shall serve for a term ending on the annual meeting
held in 2023, and directors initially designated as Class III directors shall serve for a term ending
on the date of the annual meeting held in 2024. Notwithstanding the foregoing, each director shall
hold office until such director’s successor shall have been duly elected and qualified or until such
director’s earlier death, resignation or removal. In the event of any change in the number of
directors, the Board shall apportion any newly created directorships among, or reduce the number
of directorships in, such class or classes as the Board may determine in its discretion. In no event
will a decrease in the number of directors shorten the term of any incumbent director. A majority
of the directors then in office shall constitute a quorum for the transaction of business at any
meeting of the Board; provided, that, prior to the Trigger Date, (a) if the Board consist of five (5)
or less directors, then a majority of the Initial Class I Directors and Initial Class II Directors then
in office shall constitute a quorum for the transaction of business at any meeting of the Board and
(b) if the Board consists of nine (9) directors, then seven (7) directors shall constitute a quorum as
fong as at least two of the directors are either an Initial Class I Director or an Initial Class II
Director. Except as otherwise expressly required by law or by this Certificate of Incorporation, the
act of a majority of the directors present at any meeting at which a quorum is present shall be the
act of the Board; provided, that, prior to the Trigger Date, the act of a majority of the directors then
in office shall be the act of the Board unless the Board is composed of nine (9) directors, in which
case the act of a majority of directors in office must also include the approval of at least one Initial
Class I Director or one Initial Class II Director. Election of directors need not be by written ballot
unless the Bylaws so provide. Prior to the Trigger Date, if the Bylaws provide that one or more
directors must qualify as independent directors, such qualification may be waived if approved by
at least three (3) of directors that are either Initial Class T Directors or Initial Class I Directors.

Section 6.3. Initial Directors. The names and mailing addresses of the persons who are
serving as directors of each Class as of the date of this Amended and Restated Certificate of
Incorporation are:

Name Mailing Address
Class 1 Cameron McNie ¢/o Hawaiian Bros Inc.
Paul Worcester 720 Main Street
Kansas City, MO 64105
Class I1 Tyler McNie ¢/o Hawaiian Bros Inc.

Joel Worcester 720 Main Street
Kansas City, MO 64105
Class ITI Scott Ford ¢/0 Hawaiian Bros Inc.
720 Main Street
Kansas City, MO 64105

Section 6.4. Cumulative Voting. There shall be no cumulative voting in the election of
directors.

Section 6.5, Board Vacancies. Vacancies on the Board resulting from death, resignation,
removal or otherwise and newly created directorships resulting from any increase in the number
of directors shall, except as otherwise provided by law, be filled solely by a majority of the




directors then in office (although less than a quorum) or by the sole remaining director; provided,
that, prior to the Trigger Date, such vacancies, except as otherwise provided by law, will be filled
solely as determined by the affirmative vote of the holders of a majority of the Voting Stock, voting
together as a single class, Each director elected pursuant to the immediately preceding sentence
shall hold office for a term that shall coincide with the term of the Class to which such director
shall have been elected.

Section 6.6. Removal. (a) Prior to the Trigger Date, any director may be removed from
office at any time with or without cause by the affirmative vote of the holders of at least a majority
of the Voting Stock, voting together as a single class and (b) after the Trigger Date, any director
may be removed from office at any time with or without cause, at a meeting called for that purpose,
by the affirmative vote of the holders of at least sixty-six and two-thirds percent (66 2/3%) of the
Voting Stock, voting together as a single class.

Section 6.7. Class. Notwithstanding anything else contained herein, whenever the
holders of one or more classes or series of Preferred Stock shall have the right, voting separately
as a class or series, to elect directors, the election, term of office, filling of vacancies, removal and
other features of such directorships shall be governed by the terms of the resolution or resolutions
adopted by the Board pursuant to Article IV applicable thereto, and such directors so elected shall
not be subject to the provisions of this Article VI unless otherwise provided therein.

ARTICLE V11
MEETINGS OF STOCKHOLDERS

Section 7.1. Annual Meetings. An annual meeting of stockholders for the election of
directors to succeed those whose terms expire and for the transaction of such other business as
may properly come before the meeting shall be held at such place, on such date, and at such time
as the Board shall determine (or the Chairman in the absence of a designation by the Board).
Advance notice of stockholder nominations for the election of directors of the Corporation and of
business to be brought by stockholders before any meeting of stockholders of the Corporation will
be given in the manner provided in the Bylaws.

Section 7.2, Special Meetings. Special meetings of the stockholders may be called only
by (a) the Board acting pursuant to a resolution adopted by a majority of the directors then in
office, or by the President or Chief Executive Officer of the Corporation and may not be called by
any other person or (b) prior to the Trigger Date, by the Secretary of the Corporation at the request
of the holders of fifty percent (50%) or more of the outstanding shares of Common Stock. Any
business transacted at any special meeting of stockholders shall be limited to matters relating to
the purpose or purposes stated in the notice of meeting, Notwithstanding the foregoing, whenever
holders of one or more classes or series of Preferred Stock shall have the right, voting separately
as a class or series, to elect directors, such holders may call, pursuant to the terms of the resolution
or resolutions adopted by the Board pursuant to Article IV hereto, special meetings of holders of
such Preferred Stock.

Section 7.3. Action by Written Consent, Any action required or permitted to be taken by
stockholders at any annual or special meeting of stockholders may be taken without a meeting,
without prior notice and without a vote, if a consent or consents in writing, setting forth the action
so taken, shall be signed by the holders of outstanding stock having not less than a majority of the




shares entitled to vote, or, if greater, not less than the minimum number of votes that would be
necessary to authorize or take such action at a meeting at which all shares entitled to vote thereon
were present and voted; provided, that from and afler the Trigger Date, any action required or
permitted to be taken by the stockholders of the Corporation may be effected only at a duly called
annual or special meeting of stockholders of the Corporation and may not be effected by any
consent in writing by such stockholders.

ARTICLE VIii
INDEMNIFICATION

Section 8.1. Limitation of Liability. To the fullest extent permitted by the DGCL, no
director or officer of the Corporation shall be liable to the Corporation or its stockholders for
monetary damages for breach of fiduciary duty as a director or officer, as applicable. Without
limiting the effect of the preceding sentence, if the DGCL is hereafter amended to authorize the
further elimination or limitation of the liabilities of a director or officer, then the liability of a
director or officer of the Corporation will be eliminated or limited to the fullest extent permitted
by the DGCL, as so amended.

Section 8.2. Indemnification. The Corporation shall have the power to indemnify,
advance expenses and hold harmless to the fullest extent permitted by the DGCL any person made
or threatened to be made a party to an action or proceeding, whether criminal, civil, administrative
or investigative, by reason of the fact that he, his testator or intestate is or was a director, officer,
employee or agent of the Corporation, any predecessor of the Corporation or any subsidiary or
affiliate of the Corporation, or serves or served at any other enterprise as a director, officer,
employee or agent at the request of the Corporation or any predecessor to the Corporation. The
Corporation shall indemnify any person made or threatened to be made a party to an action or
proceeding, whether criminal, civil, administrative or investigative, by reason of the fact that he,
his testator or intestate is or was a director or officer of the Corporation or any predecessor of the
Corporation, or serves or served at any other enterprise as a director or officer at the request of the
Corporation, any predecessor to the Corporation or any subsidiary or any affiliate of the
Corporation as and to the extent (and on the terms and subject fo the conditions) set forth i the
Bylaws or in any contract of indemnification entered into by the Corporation and any such person.

Section 8.3, Insurance, The Corporation shall have power to purchase and maintain
msurance on behalf of any person who is or was a director, officer, employee or agent of the
Corporation, or is or was serving at the request of the Corporation as a director, officer, employee
or agent of another corporation, partnership, joint venture, trust or other enterprise against any
expense, liability or loss incurred by such person in any such capacity or arising out of such
person’s status as such, whether or not the Corporation would have the power to indemnify such
person against such liability under the DGCL.

Section 8.4. Non-Exclusivity., The rights and authority conferred in this Article VIII
shall not be exclusive of any other right which any person may otherwise have or hereafter acquire.

Section 8.5, Vested Rights. Neither the amendment nor repeal of this Article VIII, nor
the adoption of any provision of this Certificate of Incorporation or the Bylaws, nor, to the fullest
extent permitted by the DGCL, any modification of law, shall adversely affect any right or
protection of any person granted pursuant hereto existing at, or arising out of or related to any



event, act or omission that occurred prior to, the time of such amendment, repeal, adoption or
modification (regardless of when any proceeding (or part thereof) relating to such event, act or
omission arises or is first threatened, commenced or completed).

ARTICLE IX
BUSINESS COMBINATIONS

Section 9.1, Election. The Corporation shall not be governed by Section 203 of the
DGCL.

Section 9.2. Business Combinations. Notwithstanding the foregoing, the Corporation
shall not engage in any business combination (as defined below), at any point in time at which the
Corporation’s Common Stock is registered under Section 12(b) or 12(g) of the Exchange Act, with
any interested stockholder (as defined below) for a period of three (3) years following the time that
such stockholder became an interested stockholder, unless:

(a) prior to such time, the Board approved the business combination, or

(b) upon consummation of the transaction which resulted in the stockholder becoming
an interested stockholder, the interested stockholder owned at least eighty-five percent (85%) of
the Voting Stock of the Corporation outstanding at the time the transaction commenced, excluding
for purposes of determining the Voting Stock outstanding (but not the outstanding Voting Stock
owned by the interested stockholder) those shares owned (1) by persons who are directors and also
officers and (i) employee stock plans in which employee participants do not have the right to
determine confidentially whether shares held subject to the plan will be tendered in a tender or
exchange offer; or

(c) at or subsequent to such time, the business combination is approved by the Board
and authorized at an annual or special meeting of stockholders, and not by written consent, by the
affirmative vote of at least sixty-six and two-thirds percent (66 2/3%) of the outstanding Voting
Stock which is not owned by the interested stockholder.

ARTICLE X
FORUM SELECTION

Section 10.1. Choice of Forum. Unless the Corporation consents in writing to the selection
of an alternative forum, the sole and exclusive forum for (a) any derivative action or proceeding
brought on behalf of the Corporation, (b) any action asserting a claim of breach of fiduciary duty
owed by any director, officer or other employee of the Corporation to the Corporation or the
Corporation’s stockholders, (c) any action asserting a claim against the Corporation or any
director, officer or other employee of the Corporation arising pursuant to any provision of the
DGCL or this Certificate of Incorporation or Bylaws (as either may be amended from time to time)
or {d) any action asserting a claim against the Corporation or any director, officer or other
employee of the Corporation governed by the internal affairs doctrine shall be the Court of
Chancery of the State of Delaware (or if no Court of Chancery located within the State of Delaware
has jurisdiction, the Federal District Court for the District of Delaware). Any person or entity
purchasing or otherwise acquiring any interest in shares of capital stock of the Corporation shall
be deemed to have notice of and consented to the provisions of this Article X.




ARTICLE XI
DEFINITIONS

Section 11.1. Definitions. Except as otherwise set forth herein, for purposes of this Certificate
of Incorporation the following terms shall have the meanings indicated:

(a) “affiliate” shall mean a person that directly, or indirectly through one or more
mntermediaries, controls, or 1s controlled by, or 1s under common control with, another person.

(b) “associate,” when used to indicate a relationship with any person, shall mean:

(i) any corporation, partnership, unincorporated association or other entity of
which such person is a director, officer or partner or is, directly or indirectly, the
owner of twenty percent (20%) or more of any class of voting stock;

(11) any trust or other estate in which such person has at least a twenty percent
(20%) beneficial interest or as to which such person serves as trustee or in a similar
fiduciary capacity; and

(ii1) any relative or spouse of such person, or any relative of such spouse, who
has the same residence as such person.

(c) “beneficial ownership” shall be determined in accordance with Rule 13d-3
promulgated under the Exchange Act.

(d) “business combination,” when used in reference to the Corporation and any
interested stockholder of the Corporation, shall mean:

(i) any merger or consolidation of the Corporation or any direct or indirect
majority-owned subsidiary of the Corporation with (A) the interested stockholder,
or (B) with any other corporation, partnership, unincorporated association or other
entity if the merger or consolidation is caused by the interested stockholder and as
a result of such merger or consolidation Section 9.2 is not applicable to the
surviving entity;

(i1) any sale, lease, exchange, mortgage, pledge, transfer or other disposition
(in one transaction or a series of transactions), except proportionately as a
stockholder of the Corporation, to or with the interested stockholder, whether as
part of a dissolution or otherwise, of assets of the Corporation or of any direct or
indirect majority-owned subsidiary of the Corporation which assets have an
aggregate market value equal to ten percent (10%) or more of either the aggregate
market value of all the assets of the Corporation determined on a consolidated basis
or the aggregate market value of all the outstanding stock of the Corporation;

(1i1) any transaction which results in the issuance or transfer by the Corporation
or by any direct or indirect majority-owned subsidiary of the Corporation of any
stock of the Corporation or of such subsidiary to the interested stockholder, except:
(A) pursuant to the exercise, exchange or conversion of any security exercisable
for, exchangeable for or convertible into stock of the Corporation or any such
subsidiary which security was outstanding prior to the time that the interested
stockholder became such; (B) pursuant to a merger under Section 251(g) of the



DGCL; (C) pursuant to a dividend or distribution paid or made, or the exercise,
exchange or conversion of securities exercisable for, exchangeable for or
convertible into, stock of the Corporation or any such subsidiary which security is
distributed pro rata to all holders of a class or series of stock of the Corporation
subsequent to the time the interested stockholder became such; (D) pursuant to an
exchange offer by the Corporation to purchase stock made on the same terms to all
holders of said stock; or (E)any issuance or transfer of stock by the
Corporation; provided, that in no case under items (C)~(E) of this subparagraph
shall there be an increase in the interested stockholder’s proportionate share of the
stock of any class or series of the Corporation or of the Voting Stock of the
Corporation;

(iv) any transaction involving the Corporation or any direct or indirect
majority-owned subsidiary of the Corporation which has the effect, directly or
mndirectly, of increasing the proportionate share of the stock of any class or series,
or of securities exercisable for, exchangeable for or convertible into the stock of
any class or series, of the Corporation or of any such subsidiary which is owned by
the interested stockholder, except as a result of immaterial changes due to fractional
share adjustments or as a result of any purchase or redemption of any shares of
stock not caused, directly or indirectly, by the interested stockholder; or

(v) any receipt by the interested stockholder of the benefit, directly or
indirectly (except proportionately as a stockholder of the Corporation), of any
loans, advances, guarantees, pledges or other financial benefits (other than those
expressly permitted in Section 11.1(d){(i)-(iv) of this Article XI) provided by or
through the Corporation or any direct or indirect majority-owned subsidiary.

(e) “Business Day” shall mean any day that is not a Saturday, Sunday or a day on which
banks in New York are obligated or permitted by law or executive order to close.

(f) “control,” including the terms “controlling,” “controllied by” and “under common
control with,” shall mean the possession, directly or indirectly, of the power to direct or cause the
direction of the management and policies of a person, whether through the ownership of voting
stock, by contract or otherwise. A person who is the owner of twenty percent (20%) or more of the
outstanding voting stock of any corporation, partnership, unincorporated association or other entity
shall be presumed to have control of such entity, in the absence of proof by a preponderance of the
evidence to the contrary. Notwithstanding the foregoing, a presumption of control shall not apply
where such person holds voting stock, in good faith and not for the purpose of circumventing this
section, as an agent, bank, broker, nominee, custodian or trustee for one or more owners who do
not individually or as a group have control of such entity.

(g) “Exchange Act” shall mean the Securities Exchange Act of 1934, as amended.

(h) “interested stockholder” shall mean any person (other than the Corporation and any
direct or indirect majority-owned subsidiary of the Corporation) that (i) is the owner of fifteen
percent (15%) or more of the outstanding Voting Stock of the Corporation, or (i) is an affiliate or
associate of the Corporation and was the owner of fifteen percent (15%) or more of the outstanding
Voting Stock of the Corporation at any time within the three year period immediately prior to the
date on which it 1s sought to be determined whether such person is an interested stockholder, and




the affiliates and associates of such person; provided, that the term “interested stockholder” shall
not include any person whose ownership of shares in excess of the fifteen percent (15%) limitation
set forth herein is the result of any action taken solely by the Corporation; provided, that such
person specified in the preceding clause shall be an interested stockholder if thereafter such person
acquires additional shares of Voting Stock of the Corporation, except as a result of further
corporate action not caused, directly or indirectly, by such person. For the purpose of determining
whether a person is an interested stockholder, the Voting Stock of the Corporation deemed to be
outstanding shall include stock deemed to be owned by the person through application of the
definition of “owner” below but shall not include any other unissued stock of the Corporation
which may be issuable pursuant to any agreement, arrangement or understanding, or upon exercise
of conversion rights, warrants or options, or otherwise.

(i) “owner,” including the terms “own” and “owned,” when used with respect to any
stock, shall mean a person that individually or with or through any of its affiliates or associates:

(1) beneficially owns such stock;

(11) has (a) the right to acquire such stock (whether such right is exercisable
immediately or only after the passage of time) pursuant to any agreement,
arrangement or understanding, or upon the exercise of conversion rights, exchange
rights, warrants or options, or otherwise; provided, that a person shall not be
deemed the owner of stock tendered pursuant to a tender or exchange offer made
by such person or any of such person’s affiliates or associates until such tendered
stock is accepted for purchase or exchange; or (b) the right to vote such stock
pursuant to any agreement, arrangement or understanding; provided, that a person
shall not be deemed the owner of any stock because of such person’s right to vote
such stock if the agreement, arrangement or understanding to vote such stock arises
solely from a revocable proxy or consent given in response t0 a proxy or consent
solicitation made to ten (10) or more persons; or

(ii1) has any agreement, arrangement or understanding for the purpose of
acquiring, holding, voting (except voting pursuant to a revocable proxy or consent
as described in item (b) of subsection (ii) above), or disposing of such stock with
any other person that beneficially owns, or whose affiliates or associates
beneficially own, directly or indirectly, such stock.

(1) “person” shall mean an individual, any general partnership, limited partnership,
limited liability company, corporation, trust, business trust, joint stock company, joint venture,
unincorporated association, cooperative or association or any other legal entity or organization of
whatever nature, and shall include any successor (by merger or otherwise) of such entity.

(k) “stock” shall mean, with respect to any corporation, capital stock and, with respect
to any other entity, any equity interest.

(1) “Stockholders Agreement” shall mean that certain Stockholders Agreement
originally entered into as of July 11,2021, as amended or restated from time to time, by and among
Hawaiian Bros. LLC (predecessor in interest to the Corporation), Cameron McNie, John Tyler
McNie, Doxazo Theo LLC, Worcester Investments, LLC and the other holders party thereto.




(m) “Trigger Date” shall mean the first date on which the parties to the Stockholders
Agreement and the Affiliated and Associated Parties as defined therein cease collectively to
beneficially own (directly or indirectly) more than fifty percent (50%) of the outstanding shares of
Voting Stock.

3. That the foregoing amendment and restatement was approved by the holders of the
requisite number of shares of this corporation in accordance with Section 228 of the General
Corporation Law.

4. That this Certificate of Incorporation, which restates and integrates and further
amends the provisions of this corporation’s Certificate of Incorporation, has been duly adopted in
accordance with Sections 242 and 245 of the General Corporation Law.

[Signature Page Follows]



IN WITNESS WHEREOF, this Amended and Restated Certificate of Incorporation has
been executed by a duly authorized officer of this corporation on this 9thday of March, 2023.

. )5&0& ‘me(,

Scott Ford, President

By




