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NOTE PURCHASE AGREEMENT 

Dated as of %%TODAY%% 
by and among 

, 

as the Issuer, 

AND 

%%VESTING_AS%%, 
as the Holder 

AND 

HONEYCOMB COLLATERAL LLC, solely in its capacity as Administrative Agent 
  

  

 

NOTE PURCHASE AGREEMENT 

This NOTE PURCHASE AGREEMENT (including all exhibits and schedules hereto, as the 
same may be amended, modified and/or restated from time to time, this "Agreement") is 



 

entered into as of %%TODAY%%, by and among  (the 
"Issuer"), each person purchasing a promissory note referencing this Agreement (each a 
Holder Holders"), and HONEYCOMB COLLATERAL LLC, solely in its 

Administrative Agent  
  
  
  

W I T N E S S E T H: 
WHEREAS, the Issuer desires to sell certain of its promissory notes to the Holders, and the 
Holders desire to purchase such notes, to fund certain commercial aspe
business as more particularly described herein (the "Purpose"); 

WHEREAS, Holders wish to purchase such promissory notes of the Company pursuant to an 
offering exempt from registration under section 4(a)(6) of the Securities Act of 1933 Title III 
Offering Site

Portal  

NOW, THEREFORE, in consideration of the mutual agreements, provisions and covenants 
contained herein, and intending to be legally bound, the parties hereto agree as follows: 

ARTICLE I  
DEFINITIONS 

1.1 Recitals.  The Recitals are incorporated herein as if set forth at length. 

1.2 Defined Terms. Capitalized terms not otherwise defined in this Agreement 
have the meanings given to them in the Form C filed by the Issuer with the Securities and 

  The Disclosure Document, together with this Agreement, the Notes, any security 
instruments (if applicable), and any other document or instrument executed in connection with 

 

ARTICLE II 

NOTE PURCHASE TERMS 

2.1           Purchase of Notes.  

The Issuer will issue and sell to certain of the Holders, and such Holders will purchase from the 
Issuer, promissory notes of the Borrower in substantially the form of Schedule 2.1 (each a 
"Note" and collectively, the "Notes") in the aggregate principal amount not to exceed $100,000 
(the "Borrowing Limit").  The date on which the Issuer will issue and sell the Notes and the 
Holder shall purchase the Note, shall be the "Closing Date". The Issuer may sell Notes 
pursuant to this Agreement for a duration consistent with the Disclosure Document.  Issuer shall 
keep a schedule of Notes purchased by each Holder, and the purchase price therefore.  Holder 

 



 

2.2           Payment Terms.  

(a)            Repayment.  Each Note shall be repaid by the Issuer under the terms and 
conditions set forth below with payments to Holders commencing on or before the last business 
day 45 days after the Offering Period has ended and continuing each month thereafter through 
the Maturity Date with interest payable as set forth in the chart below. 

 (b)           Security.  As security for repayment of the Note, the Issuer hereby grants 
to the Holders a blanket lien in the assets of the company 
above to be evidenced by the appropriate security agreement, mortgage, or other security 
instrument(s) and included as a Loan Document contemplated by this Agreement. 

2.3           Payments. 

(a)            ACH Deposit.  All payments of principal and interest on the Notes will be 
made in U.S. dollars as Automated Clearing House (ACH) deposits into an account designated 

that any payment made timely to the Designated Account shall be deemed delivered even if the 
payment is rejected, or ot
Account is no longer valid for any reason.  Whenever any payment is due on a day that is not a 
business day, such payment will be due on the next following business day.  Each payment will 
be applied first to any fees charges and expenses authorized under the Loan Documents, 
including the reasonable fees and expenses of the Administrative Agent, then to accrued but 
unpaid interest on the Notes, and then to the outstanding principal balances of the Notes. 

(b)           Non-ACH Payments Processing Fee.  To the extent a Holder does not 
authorize the Issuer to make ACH distributions into its Designated Account, payments to such 
Holder will be made by check and mailed to such Holder at the address provided by Holder on 
the Site after deduction by the Issuer from each such check of a Fifty Dollar ($50) processing fee 

 All Processing Fees shall be credited against the outstanding amounts 
nt the monthly amount payable to such Holder is less 

than the Processing Fee, the balance of the Processing Fee shall accumulate and be payable out 

outstand



 

Fee, the obligations due and owing to the Holder under its Note shall be deemed satisfied and 
paid in full.  

2.4           Equalization Among Holders.  

Each Note is on parity with all Notes issued pursuant to this Agreement and rank equally, 
without preference among themselves.  Any amounts to be distributed pursuant to this 
Agreement and the Notes to the Holders shall be made pro rata in proportion to the amount 
then ou  

2.5           Maximum Lawful Rate.  

In no event shall Issuer be obligated to pay interest on the Note to the extent it exceeds the 
highest rate of interest that may be lawfully contracted for, charged or received by such Holder, 
and in such event the Issuer shall pay such Holder interest at the highest rate permitted by 
applicable law. 

2.6           No Right to Cancel. Each Holder acknowledges and agrees that this is a 
commercial transaction and that the Holder has no right to cancel its subscription or rescind this 
Agreement. Once the Holder signs this Agreement, electronically or otherwise, the Holder is 
obligated to purchase the Note on the terms and conditions set forth in this Agreement and as 
described in the Disclosure Document, including, but not limited to, instances where the principal 
amount of the Note is reduced consistent with the Disclosure Document. 

2.7           
agrees that Issue

whose subscription has been rejected. 

ARTICLE III 

REPRESENTATIONS AND WARRANTIES 

3.1       .  The Issuer represents and 
warrants to each Holder that the following are, and immediately after giving effect to the 
transactions contemplated hereby will be, true, correct and complete: 

(a) Power and Authorization.  The Issuer has the power and authority and all 
authorizations, consents and approvals to execute, deliver, and perform its obligations under this 
Agreement and the Notes. 

Binding Effect.  This Agreement and the Notes constitute a legal, valid and binding 
obligations of the Issuer, enforceable against the Issuer in accordance with their respective terms, 
except as enforceability may be limited by applicable bankruptcy, insolvency, or similar laws 
affecting the enforcement of creditors' rights generally or by equitable principles relating to 
enforceability. 



 

3.2  . Each Holder hereby severally, 
but not jointly, represents and warrants to the Issuer as follows as of the date hereof and as of 
the Closing Date: 

(a)           Accuracy of Information. All of the information the Holder has given to the 
Issuer (whether in this Agreement, at the Site, or otherwise) is accurate and the Issuer and may 
rely on it.  If any of the information Holder has given to Issuer changes before the Issuer accepts 

hold Issuer, and each of their respective directors, officers, employees and representative 
harmless for any damages, losses, or claims (including reasonable attorney fees and costs) 
incurred by Issuer that result from or arise out of inaccurate information provided by Holder. 

(b)           Risks. Holder understands all the risks of investing, including the risk that 
Holder could lose its entire investment in the Issuer evidenced by the Note and this Agreement. 
Without limiting that statement, Holder acknowledges and agrees that it has reviewed and 

 

(c)           No Representations. No person (i) has made any promises or 
representations to Holder, except for the information contained in the Disclosure Document; or 
(ii) has guaranteed any financial outcome for Ho  

(d)           Escrow Account. Each Holder understands that its money will be held in 
an escrow account in one or more banks prior to funding the loan to the Issuer for the stated 
Purpose. If any of these banks became insolvent, such money could be lost. 

(e)           Opportunity to Ask Questions. Each Holder has had the opportunity to ask 
questions about the Issuer and the investment, which questions have been answered to the 

 

(f)            Legal Power to Sign and Invest. Holder has the legal power to sign this 

has entered into with any other individual or entity. 

(g)           . Each Holder acknowledges and agrees that it 
is acting on its own behalf in purchasing the Note, not on behalf of any other individual or entity. 

(h)           Investment Purpose. Holder is purchasing the Note solely as an 
investment, not with an intent to re-sell or  

(i)            Knowledge. Holder has enough knowledge, skill, and experience in 
business, financial, and investment matters to evaluate the merits and risks of the investment. 



 

(j)            Financial Forecasts. Holder understands that any financial forecasts or 
projections are based on estimates and assumptions the Issuer believes to be reasonable but 
are highly speculative. Given the industry, any forecasts or projections will probably prove to be 
incorrect. 

(k)           Financial Wherewithal. Holder can afford this investment, even if Holder 
loses the entirety of its investment. Holder does not rely on its cash or other property used in 

but not limited to, 
 

(l)            No Government Approval.  Holder understands that no state or federal 
authority has reviewed this Agreement or the Note or made any finding relating to the value or 
fairness of the investment. 

(m)         No Advice. Each Holder acknowledges and agrees that the Issuer has not 
provided the Holder with any investment, financial, or tax advice.  Each Holder has been 
advised to consult with its own legal and financial advisors and tax experts prior to entering into 
this Agreement. 

(n)           Tax Treatment. If any withholding tax is imposed on any payment made 
by Issuer to a Holder pursuant to a Note, such tax shall reduce the amount otherwise payable 
with respect to such payment. Upon request of Issuer, the Holder shall provide the Issuer with 
an Internal Revenue Service Form W-9 or other similar withholding certificate of a State, local or 
foreign governmental authority such that the Issuer may make payments under the Note without 
deduction for, or at a reduced rate of deduction for, any tax.  Any taxes owed on the payments 
to Holder shall be the responsibility of such Holder. 

(o)           Anti-Terrorism and Money Laundering (Natural Persons).  If Holder is a 
natural person (not an entity), such Holder represents and warrants as follows: 

(i)       Source of Funds. None of the money Holder has paid or will pay or 
contribute to the Issuer is derived from or related to any activity that 
is illegal under United States law. 

(ii)      Anti-Terrorism Laws

been generated by the Office of Foreign Assets Control of the 
OFAC

resident of any country that is subject to embargo or trade 
sanctions enforced by OFAC. 

(iii)    Anti-Money Laundering Laws
-money 

without limitation, the United States 
Bank Secrecy Act, the United States Money Laundering Control 
Act of 1986, and the United States International Money Laundering 
Abatement and Anti-Terrorist Financing Act of 2001. 

(iv)    Additional Information. Holder will provide such documentation as 
may be reasonably requested by the Issuer to verify further the 
source of funds used to purchase the Note. 



 

(p)        Entity Holders. Each Holder that is a legal entity, such as a corporation, 
partnership, or limited liability company, represents and warrants as follows: 

(i)        Good Standing. Holder is validly existing and in good standing under the laws 
of the jurisdiction where it was organized and has full corporate power and authority to conduct 
its business as presently conducted and as proposed to be conducted. 

(ii)        Other Jurisdictions. Holder is qualified to do business in every other 
jurisdiction where the failure to qualify would have a material adverse effect on Holder. 

(iii)          Authorization. The execution, delivery, and performance by Holder of this 
Agreement and any related Loan Documents have been duly authorized by all necessary 
corporate action. 

(iv)           Investment Company e 
meaning of the Investment Company Act of 1940. 

(v)        Anti-Terrorism and Money Laundering. 
(A)        Source of Funds. No funds used or contributed to the Issuer 
derives from or relates to any activity that is illegal under United States 
law. 
(B)         Anti-Terrorism Laws. None of the ultimate owners of Holder is 

terrorists that has been generated by OFAC, nor is a citizen or resident 
of any country that is subject to embargo or trade sanctions enforced 
by OFAC. 
(C)         Notice of Violations. If at any time the Issuer determines that 
any of the representations in contained in this subsection are untrue or 
inaccurate, or if otherwise required by applicable law or regulation 
related to terrorism, money laundering, and similar activities, the Issuer 
may undertake appropriate actions to ensure compliance with 
applicable law or regulation, including, but not limited to segregation or 

 

ARTICLE IV 

COVENANTS 

4.1           Issuer Covenants.  Issuer covenants and agrees that, so long as any of the 
obligations evidenced by the Loan Documents remain unpaid or unsatisfied: 

(a)            Maintenance of Property.  Issuer shall maintain and preserve all its real 
and tangible property in good working order and condition, ordinary wear and tear 
and casualty excepted. 



 

(b)           Insurance.  Issuer shall maintain or cause to be maintained in full force 
and effect all policies of insurance of any kind (including policies of fire, theft, public 
liability, property damage, other casualty insurance) with respect to the property of 
the Issuer, including any Collateral, with reputable insurance companies or 
associations of a nature and providing such coverage as is sufficient and as is 
customarily. 

(c)            Use of Proceeds.  Issuer shall use the proceeds of the sale of the Notes 
solely for the Purposes stated herein and in the Disclosure Document. 

4.2       Holder Covenants. Each Holder covenants and agrees that, so long as any 
of the obligations evidenced by its Note remains unpaid or unsatisfied: 

(a)         Restrictions on Holders. No Holder may, under any circumstances (i) take 
any individual action to collect a Note; or (ii) record, or try to record, a Note or any other instrument 
relating to a Note. 

(b)         Disclosure. Holder agrees that Issuer may release confidential information 
about Holder to government authorities if Issuer, in its sole discretion, determines after 
consultation with counsel that releasing such information is in the best interest of the Issuer in 
light of any applicable law or regulation. 

(c)         Additional Documents. Holder agrees to execute any additional 
documents the Issuer requests if the Issuer reasonably believe those documents are necessary 
or appropriate and explain that Holder is able to bear the economic risk of its investment in the 
Notes for an indefinite duration and is able to afford a complete loss of such investment. 

(d)         No Transfer of Notes.  Holder may not transfer, pledge, encumber, or 
 Any attempt to transfer, pledge, 

 

(e)     Re- ide that Holder has provided 
inaccurate information or has otherwise violated its obligations, Issuer may (but shall not be 

 

  
ARTICLE V 

ADMINISTRATIVE AGENT 

5.1           Appointment.  Each Holder hereby irrevocably designates, appoints and 
authorizes Honeycomb Collateral LLC to act as the initial Administrative Agent for such Holder 
under this Agreement and to execute and deliver or accept on behalf of each of the Holder any 
Loan Documents, including this Agreement, and any security agreement or mortgage or other 
document or instrument reasonably necessary to give effect to the transactions contemplated by 
this Agreement and the Disclosure Document.  Each Holder hereby irrevocably authorizes the 
Administrative Agent to take such action on its behalf under the provisions of this Agreement and 
the Loan Documents, and to exercise such powers and to perform such duties hereunder as are 
specifically delegated to or required of the Administrative Agent by the terms hereof, together with 
such powers as are reasonably incidental thereto.  Administrative Agent agrees to act as the 
Administrative Agent on behalf of the Holders to the extent provided in this Agreement.  



 

5.2           Nature of Duties.  

(a) The Administrative Agent shall have no duties or responsibilities except 
those expressly set forth in this Agreement and no implied covenants, functions, responsibilities, 
duties, obligations or liabilities shall be read into this Agreement or otherwise exist.  The duties of 
the Administrative Agent shall be mechanical and administrative in nature and shall not create 
any fiduciary or trust relationship in respect of any Holder.  

(b) The function and duty of the Administrative Agent shall be: (i) to execute 
any security agreement, mortgage or other Loan Document on behalf of the Holders providing for 
the grant of a security interest in favor of the Holders in property of the Issuer as contemplated in 
the Disclosure Document and in this Agreement; (ii) to enforce the rights and remedies of the 
Holders under any applicable Loan Document, including this Agreement, upon written direction 

proceeds collected by Administrative Agent following an Event of Default by the Issuer, including, 
but not limited to, from the sale of any Collateral, and to distribute such proceeds to the Holders 
in an amount consistent with the terms and conditions of this Agreement and the 
respective Note; provided however, that in connection with this subsection (b)(iii), only, each 
Holder acknowledges and agrees that a successor Administrative Agent to Honeycomb Collateral 
LLC must be appointed pursuant to Section 5.7, below, and that in no event can Honeycomb 
Collateral LLC hold or distribute proceeds on behalf of the Holders. 

(c) In connection with any Enforcement Proceeding, the Administrative Agent 
shall have the power, on behalf of each Holder, to pursue such remedies as may be available by 
law and pursuant to this Agreement, for the purpose of maximizing the return to the Holders as a 
group, and to settle the claims of each Holder on such terms as the Administrative Agent may 
determine in its sole and unlimited discretion, subject to the other provisions of this Agreement. 
The Administrative Agent may pursue such remedies notwithstanding that the Administrative 
Agent does not have physical possession of the Notes and without naming the Holders as parties. 

(d) The Administrative Agent takes no responsibility and makes no statement 
regarding the validity, extent or enforceability of the Loan Documents or the lien priority or position 
that the Holders will have as a result of the Loan Documents.  

5.3 Instructions from the Holders.  The Administrative Agent agrees, upon the 
written request of the Holders holding at least a majority of the then outstanding amount of the 

refrain from taking any action of the type specified as being within the Administrative Agent's 
rights, powers or discretion herein, provided that the Administrative Agent shall not be required to 
take any action which exposes the Administrative Agent to personal liability or which is contrary 
to this Agreement, any loan agreements with third parties (if applicable), or any of the other Loan 
Documents or applicable Law.  Additionally, Administrative Agent shall have no obligation to 
comply with instructions from the Required Holders to initiate or continue an Enforcement 
Proceeding without sufficient funds being made available in advance to Administrative Agent to 

-pocket-expenses, including, but not limited to, filing fees and 
costs, required to initiate or continue such Enforcement Proceeding.  Any action taken or failure 
to act pursuant to such instructions shall be binding on the Holders.  No Holder shall have any 
right of action whatsoever against the Administrative Agent as a result of the Administrative Agent 
acting or refraining from acting hereunder in accordance with the instructions of the Required 
Holders, or in the absence of such instructions, in the absolute discretion of the Administrative 



 

Agent.  Holders acknowledge and agree to electronic communications by and between the 

Administrative Agent within the time prescribed by Administrative Agent shall be deemed as the 
Holder  

5.4      Nonrecourse Liability.  The Administrative Agent shall not be liable to any 
Holder for any action taken or omitted to be taken by it or them hereunder, or in connection 
herewith including pursuant to this Agreement or any other Loan Document, unless caused by 

 

5.5       Reimbursement and Indemnification of Administrative Agent by Issuer. 
Issuer agrees to reimburse, indemnify defend and save the Administrative Agent harmless from 
and against all liabilities, costs, expenses or disbursements, including attorneys' fees and 
disbursements, of any kind or nature whatsoever which may be imposed on, incurred by or 
asserted against the Administrative Agent, in its capacity as such, in any way relating to or arising 
out of this Agreement or any other Loan Document; provided that Issuer shall not be liable for any 
portion of such liabilities, costs, expenses or disbursements if the same results from the 
Administrative Agent's gross negligence or willful misconduct.  

5.6        Compensation. Administrative Agent shall be entitled to compensation and 
reimbursement of expenses as set forth below which amounts shall be the obligation of the 
Company and shall be added to the amounts otherwise payable under the Notes: 

(a)     Flat Fee. As compensation to the Administrative Agent for the services 
provided by the Administrative Agent to the Holders in the execution and documentation of any 
Collateral securing the obligations evidenced by the Notes, Holders acknowledge and agree that 
Administrative Agent may be paid a flat fee. 

(b)  Hourly Rate.  As compensation to the Administrative Agent for the services 
provided by the Administrative Agent in connection with any Enforcement Proceeding, 
Administrative Agent shall be entitled to receive reasonable compensation at the hourly rate plus 
reimbursement of all out of pocket expenses reasonably incurred by the Administrative Agent. 

(c) Surcharge.  Upon the occurrence of an Event of Default that is continuing, 
all payments under the Notes shall be directed to and held in escrow until the Event of Default is 
cured or otherwise resolved.  Each Holder acknowledges and agrees that the Administrative 
Agent may surcharge (i) the Collateral, if any, and (ii) the funds maintained in escrow in an amount 
equal to the outstanding and unpaid portion of the compensation due and payable to the 
Administrative Agent under the terms of this Agreement, prior to causing the balance of said 
proceeds or funds to be distributed to the Holders on a pro rata basis. 

5.7       Successor Administrative Agent.  The Administrative Agent (i) may resign 

resignation is requested by the Required Holders, by giving not less than thirty (30) days' prior 
written notice to the Holders and the Issuer.  Upon the occurrence of an Event of Default, each 
Holder hereby acknowledges and agrees that Honeycomb Collateral LLC shall resign as the 
Administrative Agent and that the Holders must appoint a successor Administrative Agent on or 
before the date specified in the Notice of Resignation.  Each Holder further acknowledges that 
Honeycomb Collateral LLC cannot hold or distribute funds on behalf of any Holder and that a 
successor Administrative Agent must be appointed prior to the receipt of any funds on behalf of 



 

any Holder in any Enforcement Proceeding or otherwise.  If the Administrative Agent resigns 
under this Agreement, then either (a) the Required Holders shall appoint from among the Holders 
a successor agent for the Holders or (b) if a successor agent shall not be so appointed and 
approved within the earlier of:  (i) the thirty (30) day period immediately following the 
Administrative Agent's Notice of Resignation; or (ii) the need to appoint a successor 
Administrative Agent to receive and distribute funds on behalf of Holders, as reasonably 
determined by Honeycomb Collateral LLC in its sole discretion, then the Administrative Agent 
shall appoint a successor agent who shall serve as Administrative Agent until such time as the 
Required Holders appoint a successor agent.  For purposes of appointing a successor 
Administrative Agent, only, the Required Holders shall be determined by reference to Holders 
holding at least a majority of the then outstanding amount of the obligations evidenced by the 
Notes on an aggregate basis that have cast a vote timely.  Upon its appointment pursuant to 
either clause (a) or (b) above, such successor agent shall succeed to the rights, powers and 
duties of the Administrative Agent, and the term "Administrative Agent" shall mean such 
successor agent, effective upon its appointment, and the former Administrative Agent's rights, 
powers and duties as Administrative Agent shall be terminated without any other or further act or 
deed on the part of such former Administrative Agent or any of the parties to this Agreement.  
After the resignation of any Administrative Agent hereunder, the provisions of this Agreement 
shall inure to the benefit of such former Administrative Agent and such former Administrative 
Agent shall not by reason of such resignation be deemed to be released from liability for any 
actions taken or not taken by it while it was an Administrative Agent under this Agreement. 

5.8     Calculations.  In the absence of gross negligence or willful misconduct, 
Holder acknowledges and agrees that there will be no liability for any error in computing the 
amount payable to any Holder whether in respect of the Notes, fees or any other amounts due to 
the Holder under this Agreement.  In the event an error in computing any amount payable to any 
Holder is made, the Administrative Agent, the Issuer and each affected Holder shall, forthwith 
upon discovery of such error, make such adjustments as shall be required to correct such error.  

ARTICLE VI 

EVENTS OF DEFAULT 

6.1        Event of Default.  Any of the following shall constitute an "Event of Default": 

(a)          Non-Payment.  The Issuer fails to pay to a Holder any amount due and 
such failure continues for thirty (30) days following written notice to the Issuer; or 

(b)          Representation or Warranty.  Any representation, warranty or certification 
by or on behalf of the Issuer shall prove to have been incorrect in any material respect on or as 
of the date made or deemed made; or 

(c)         Insolvency.  Issuer ceases or fails to be solvent or admits in writing its 
general inability to pay, its debts as they become due, subject to applicable grace periods, if any; 

(d)          Breach of Other Obligations.  Issuer breaches a material obligation owed 
to a third party, including breach of any loan documents with another lender; or 



 

(e)         Involuntary Proceeding.  The Issuer becomes subject to an involuntary 
proceeding of bankruptcy, insolvency, or otherwise subject to receivership and remains so for a 
period of ninety (90) days; or 

(f)         Change of Control. All outstanding principal and accrued interest shall be 
immediately due and payable upon a Change of Control of the Issuer. For these purposes, the 

y substantial portion 
of the assets or equity securities of the Issuer; (ii) a change in more than fifty percent (50%) of 
the effective voting power of the Issuer; or (iii) any merger or reorganization of the Issuer, except 
a merger in which those in control of the Issuer retain more than fifty percent (50%) of the 
combined voting power of the resulting entity; or 

(g)      Bankruptcy.  Issuer files a voluntary bankruptcy proceeding. 

6.2         Remedies.  Upon the occurrence and during the continuance of an Event 
of Default in Section 6.1(a)-(f), then the Required Holders may instruct the Administrative Agent 
to  declare all amounts owed under the Notes to be immediately due and payable.  Upon the 
occurrence of an Event of Default in Section 6.1(g), all amounts owed under the Notes shall 
automatically be accelerated and become immediately due and payable without prior written 
notice or demand.  Upon the occurrence of any Event of Default that is continuing, Holders shall 
have the right to exercise all rights and remedies available to them under this Agreement, any 
Loan Document, at law or in equity, consistent with the procedures set forth in this Agreement.  

6.3        No Individual Right of Action.  Each Holder acknowledges and agrees that 
no Holder has an individual right of action to enforce its Note or any of the Loan Documents 
against the Issuer and is bound by the decision and instructions provided to the Administrative 
Agent by the Required Holders consistent with the terms of this Agreement. 

6.4  Force Majeure. An Event of Default shall not be deemed to have occurred 
if a breach or failure by the Issuer is caused by Acts of God, government restrictions (including 
the denial or cancellation of any export, close of business or other extraordinary measures), wars, 
insurrections and/or any other cause beyond the reasonable control of the Issuer; provided that 
the Administrative Agent shall give Holders written notice describing the force majeure in 
reasonable detail given the information presently available.  Performance under the Notes is 
suspended for the period of time in which the force majeure is in effect, plus thirty (30) days 

the discretion of the Administrative Agent with the consent of the Required Holders pursuant to 
the procedures outlined in Section 5.3 of this Agreement.  Any payments made by any Issuer 
during the Force Majeure Period are not subject to refund.  The term length of the Note shall not 
be adjusted if the Force Majeure is put into effect. 

 

ARTICLE VII 

MISCELLANEOUS 



 

7.1       LIMITATIONS ON DAMAGES. NEITHER ISSUER NOR 
ADMINISTRATIVE AGENT WILL BE LIABLE TO ANY HOLDER FOR ANY LOST PROFITS OR 
SPECIAL, CONSEQUENTIAL, OR PUNITIVE DAMAGES, EVEN IF HOLDER DISCLOSES IT 
MIGHT INCUR THOSE DAMAGES.  The maximum liability the Issuer or Administrative Agent 

 

7.2         NO CLASS ACTION CLAIMS. NO LAWSUIT SHALL PROCEED ON A 
CLASS, REPRESENTATIVE, OR COLLECTIVE BASIS. No party may join, consolidate, or 
otherwise bring claims for or on behalf of two or more individuals or unrelated corporate entities 
in the same lawsuit unless those persons are parties to a single transaction. An award shall 
determine the rights and obligations of the named parties only, and only with respect to the claims 
in the lawsuit, and shall not (i) determine the rights, obligations, or interests of anyone other than 
a named party, or resolve any claim of anyone other than a named party, or (ii) make an award 
for the benefit of, or against, anyone other than a named party. No administrator or arbitrator shall 
have the power or authority to waive, modify, or fail to enforce this paragraph, and any attempt to 
do so, whether by rule, policy, arbitration decision or otherwise, shall be invalid and 
unenforceable. Any challenge to the validity of this paragraph shall be determined exclusively by 
a court and not by the administrator or any arbitrator. If this paragraph shall be deemed 
unenforceable, then any proceeding in the nature of a class action shall be handled in court, not 
in arbitration 

7.3      Consent to Jurisdiction and Service of Process; Waiver of Jury Trial. 

(a)          Issuer and each Holder hereby:  (i) irrevocably submits to the jurisdiction 
of the Court of Common Pleas of Allegheny County, Pennsylvania and to the jurisdiction of the 
United States District Court for the Western District of Pennsylvania for the purposes of any action 
or proceeding arising out of or relating to any of this Agreement or the Notes or the subject matter 
thereof and brought by the Administrative Agent on behalf of the Holder; (ii) waives and agrees 
not to assert, by way of motion, as a defense or otherwise, in any such action or proceeding, any 
claim that (A) it is not personally subject to the jurisdiction of such courts, (B) the action or 
proceeding is brought in an inconvenient forum or (C) the venue of the action or proceeding is 
improper; and (iii) agrees that, notwithstanding any right or privilege it may possess at any time, 
such party and its assets are subject to suit on account of the obligations assumed by it hereunder. 

(b)      THE PARTIES WAIVE THE RIGHT TO A TRIAL BY JURY IN ANY ACTION 
OR PROCEEDING ARISING OUT OF OR RELATING TO ANY OF THE TRANSACTION 
DOCUMENTS OR THE SUBJECT MATTER THEREOF AND BROUGHT BY ANY OTHER 
PARTY.  

(c)         The Holders acknowledge that this is a commercial transaction, that the 
foregoing provisions for consent to jurisdiction, service of process and waiver of jury trial have 
been read, understood and voluntarily agreed to by them and that by agreeing to such provisions 
they are waiving important legal rights.  The obligations of the parties under this Section will 
survive any termination of this Agreement. 

7.4        Creditor-Debtor Relationship.  The relationship between each Holder, on 
the one hand, and the Issuer, on the other hand, is solely that of creditor and debtor.   

7.5         Expenses.  Each party shall be responsible for its own expenses, 
including without limitation all attorney's fees which arise out of or relate to the documentation of 



 

this Agreement or the Notes.  Upon the occurrence of an Event of Default or commencement of 
an Enforcement Proceeding, the costs and expenses incurred by the Administrative Agent on 
behalf of the Holders, 
become a part of the obligations owed by the Issuer under this Agreement. 

7.6        Notices.  All notices, consents, requests, demands and other 
communications required or permitted hereunder:  (a) will be in writing; (b) will be sent by 
electronic delivery, including all tax forms, to the email address provided by the Holder on the Site 
and shall be deemed transmitted when sent.  Notices to the Administrative Agent and the Issuer 
may be sent electronically to the email addresses provided in their respective signature blocks. 

7.7       Amendments.  This Agreement and the Notes may be amended only by a 
writing signed by the Issuer on the one hand and by the Administrative Agent on behalf of the 
Holders on the other hand, and any such amendment will be effective only to the extent 
specifically set forth in such writing. 

7.8        Confidentiality.  Each of the Holders shall maintain in confidence in 
accordance with its customary procedures for handling confidential information, all written 
information that the Issuer, furnishes to Holders ("Confidential Information"), other than any such 
Confidential Information that become generally available to the public other than as a result of a 
breach by the Holders of its obligations hereunder or that is or becomes available to the Holders 
from a source other than the Issuer, and that is not, to the actual knowledge of the recipient 
thereof, subject to obligations of confidentiality with respect thereto. 

7.9        Miscellaneous.  This Agreement and the Notes:  (a) may not be assigned, 
pledged or otherwise transferred, whether by operation of law or otherwise, without the prior 
consent of the Issuer; (b) may be executed in electronically and in counterparts by the parties, 
which shall be deemed effective as an original and will constitute one and the same instrument; 
(c) contain the entire agreement of the parties with respect to the transactions contemplated 
hereby and thereby and supersede all prior written and oral agreements, and all 
contemporaneous oral agreements, relating to such transactions; (d) are governed by, and will 
be construed and enforced in accordance with, the laws of the Commonwealth of Pennsylvania 
without giving effect to any conflict of laws rules; and (e) are binding upon, and will inure to the 
benefit of, the parties and their respective successors and permitted assigns.  The waiver by a 
party of any breach or violation of any provision of this Agreement will not operate or be construed 
a waiver of any subsequent breach or violation hereof.  Any provision of this Agreement which is 
prohibited or unenforceable in any jurisdiction will, as to such jurisdiction, be ineffective to the 
extent of such prohibition or unenforceability without invalidating the remaining portions hereof or 
affecting the validity or enforceability of such provision in any other jurisdiction. 
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