(a Delaware limited liability company)

July 1,2019

THE MEMBERSHIP INTERESTS OF THE COMPANY HAVE NOT BEEN REGISTERED UNDER THE
UNITED STATES SECURITIES ACT OF 1933, AS AMENDED (THE “SECURITIES ACT”’) OR ANY STATE
SECURITIES LAWS OR THE LAWS OF ANY OTHER NATION OR JURISDICTION AND ARE BEING
OFFERED AND SOLD IN RELIANCE ON EXEMPTIONS FROM THE REGISTRATION REQUIREMENTS
THEREOF. NEITHER THE MEMBERSHIP INTERESTS NOR ANY INTEREST THEREIN MAY BE
OFFERED, SOLD, TRANSFERRED, ASSIGNED, PLEDGED, HYPOTHECATED OR OTHERWISE
TRANSFERRED OR DISPOSED OF UNLESS THE SAME HAVE BEEN INCLUDED IN AN EFFECTIVE
REGISTRATION STATEMENT UNDER THE SECURITIES ACT AND ANY APPLICABLE STATE
SECURITIES LAWS OR AN OPINION OF COUNSEL SATISFACTORY TO THE MANAGERS OF THE
COMPANY HAS BEEN RENDERED TO THE COMPANY THAT AN EXEMPTION FROM REGISTRATION
UNDER APPLICABLE SECURITIES LAWS IS AVAILABLE. IN ADDITION, TRANSFER OR OTHER
DISPOSITION OF THE MEMBERSHIP INTERESTS ARE RESTRICTED AS PROVIDED IN ARTICLE XI OF
THIS OPERATING AGREEMENT.
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of whom intend to be legally bound hereby. This Operating Agreement, as it may be amended
from time to time, shall be binding on any Person who at the time is a Member (as defined
below) regardless of whether or not the Person has executed this Operating Agreement or any
amendment hereto; and

WHEREAS, the Company was organized as a limited liability company by the filing of
a Certificate of Formation on February 9, 2016 with the Secretary of State of the State of
Delaware under and pursuant to the Act and the Members executed an operating agreement dated
March 1, 2016 (the “Original Operating Agreement”); and

WHEREAS, the parties desire to modify and clarify certain terms of ||| EGzot
the Original Operating Agreement and restate the operating agreement as so modified in its
entirety.

NOW, THEREFORE, in consideration of the mutual covenants and agreements herein
contained, and intending to be legally bound, the parties hereby agree as follows:

ARTICLE 1
DEFINITIONS
1.01 Definitions. The following terms used in this Operating Agreement shall have the
following meanings:

“Act” means the Delaware Limited Liability Company Act, 6 Del.C. § 8, et. seq., as amended
from time to time.

“Adjusted Cost” relates only to property that may be sold by the Company, including both
patented and non-patented technology. Adjusted Cost means the sum of (1) the value of such
property when transferred to the Company as a Capital Contribution, (2) capitalized costs,
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“Capital Contribution” means any contribution to the capital of the Company in cash, property
or services by a Member whenever made. The amount of such capital contribution made in the
form of property or services shall equal the fair value of such property or services. However, no
contribution to capital will be made in connection with the issuance of Profits Units.

“Cash Flow” for a given period (or portion thereof) means all gross revenues or business
receipts for such period (or portion thereof), from any source whatsoever of the Company
(determined on a cash basis), less Permitted Expenses for such period (or portion thereof), and
less repayments of debt.

“C Corp” means EnGen Bio, Inc., a Delaware corporation.
“C Corp Interest” means the Membership Interest held by EnGen Bio, Inc.

“Certificate of Formation™ means the Certificate of Formation of the Company as filed with
the Secretary of State of the State of Delaware, as same may be amended from time to time.

“Change in Control” means the occurrence of any of the following:

(a) any consolidation or merger of the Company with or into any third party, or any other
corporate reorganization involving a third party, in which those persons or entities that are
stockholders or members of the Company immediately prior to such consolidation, merger or
reorganization own less than fifty percent (50%) of the surviving entity’s voting power
immediately after such consolidation, merger or reorganization;

(b) a change in the legal or beneficial ownership of fifty percent (50%) or more of the voting
securities of any party (whether in a single transaction or series of related transactions) where,
immediately after giving effect to such change, the legal or beneficial owner of more than fifty
percent (50%) of the voting securities of such party is a third party; or

(c) the sale, transfer, lease, license or other disposition to a third party of all or substantially all of
the Company’s assets in one or a series of related transactions.
Notwithstanding the foregoing, “Change in Control” shall under no circumstances include any
internal restructuring or reorganization between and among C Corp and any Affiliate of C Corp
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“Covered Loss” means any liability, loss, damage, penalty, action, claim, judgment, settlement,
cost, and/or expense of any kind or nature whatsoever, including, without limitation, reasonable
attorneys’ fees, costs and expenses of defense, appeal, and settlement of any proceedings
instituted or threatened to be instituted against such Covered Person, and all other costs incurred
in connection therewith, arising out of or in connection with any act, omission, alleged act or
omission, or mistake of fact or judgment arising out of such Covered Person’s activities on
behalf of the Company or in furtherance of the interests of the Company.

“Covered Person” means each of the Managers and any officer of the Company.

“Cure Period” means, with respect to any breach by a Member that is of such a nature that it
can be cured, the period of time specified herein by which such Member shall have a right to
cure such breach from the date the non-breaching Member gives notice of such breach to such
Member or, if no such time period is specified, the period that is sixty (60) days from the date the
non-breaching Member gives notice of such breach to such Party.

“Entity” means any general partnership, limited partnership, limited liability partnership,
limited liability company, corporation, joint venture, trust, business trust, cooperative,
association, foreign trust, foreign business organization or other business entity.

“Fiscal Year” means the period terminating on December 31st of each year during the term
hereof or on such earlier date in any year in which the Company shall be dissolved as provided
herein.

“Formula for Calculation of Projected Working Capital Needs” means the formula used by
the Board for determining Working Capital Needs of the Company.

“GAAP” means generally accepted accounting principles in effect in the United States at the
time of application thereof, applied on a consistent basis.
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“Major Decision” has the meaning set forth in Section 5.04 hereof.

“Majority in Interest” of Members means one or more Members whose combined Percentage
Interests exceed fifty percent (50%) of all Percentage Interests owned by all Members.

“Manager(s)” means any member of the Board.

“Material Breach” means the material breach of the following provisions, which material
breach is not promptly cured (if curable) upon notice thercof by the non-breaching party with
respect to this Operating Agreement, Sections 5.04, 8.01, 8.02, 8.03, 11.01, 11.02, 11.03, 11.04,
and 11.05.

“Member” means each of the parties who executes a counterpart of this Operating Agreement
as a Member and each of the parties who may hereafter become a Member.

“Membership Interest” means a Member’s entire ownership interest in the Company and the
right to participate in the management of the business and affairs of the Company, including the
right to vote on, consent to, or otherwise participate in, any decision or action of or by the
Members granted pursuant to this Operating Agreement or the Act.

“Ordinary Course of Business” means an action consistent in nature, scope and magnitude
with the normal day-to-day operations of similarly situated companies engaged in the
development of biologic therapeutics.

“Percentage Interests”” means with respect to cach Member, the Percentage Interest stated for
such Member on Schedule A, attached hereto and made a part hereo_

“Permitted Expenses” means all costs (capital, operating, and otherwise) of the Company
during any period or portion thercof, determined on the basis of sound accounting practices



“Projected Working Capital Needs” means the Working Capital Needs for the Company, as
determined using the Formula for Calculation of Projected Working Capital Needs for any given
period.

“Qualifying Significant Sale Transaction” means a Significant Sale transaction or series of
related transactions, in which the aggregate net cash proceeds to be received by the Company
after deducting applicable licensing fees payable to third parties would be not less than
$5,000,000.

“Required Cash Distribution” means the net proceeds of a Qualifying Significant Sale
Transaction after deducting applicable licensing fees payable to third parties LESS (i) the
amount of Projected Working Capital Needs for the Company for (a) the remainder of the Fiscal
Year in which such sale occurs and (b) the following Fiscal Year and (ii) the amount of taxes, if
any, payable by the Company with respect to such sale.

“Significant Sale” means the sale or licensing by the Company to an unrelated third party of an
antibody or vaccine related to its Core Business.

“Super Majority in Interest” means one or more Members whose combined Percentage
Interests exceed seventy-five (75%) percent of all Percentage Interests owned by all Members.

“Third Party Working Capital Loan” has the meaning set forth in Section 8.02 of this
Operating Agreement.

“Transfer” means any sale, assignment, conveyance, pledge, donation, hypothecation,
encumbrance, disposition, transfer (including, without limitation, a transfer by will or intestate
distribution), gift or attempt to create or grant a security interest in any security or interest therein
or portion thereof, whether voluntary or involuntary, by operation of law or otherwise, and any
contract to do any of the foregoing.

“Treasury Regulations” includes proposed, temporary and final regulations promulgated under
the Code.
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FORMATION OF COMPANY

2.01 Formation. The Company has been organized as a Delaware limited liability
company by executing and delivering a Certificate of Formation to the Delaware Secretary of
State in accordance with and pursuant to the Act. The Company filed a qualification to do
business as a foreign limited liability company with the California Secretary of State.

2.02 Name. The name of the Company is EnGen Bio, LLC.

2.03 Registered Office, Principal Place of Business. and Other Offices. The
Company’s registered office in the State of Delaware is 1209 Orange Street, in the City of
Wilmington, County of New Castle. The name of its registered agent at such address is The
Corporation Trust Company. The Company’s principal place of business shall be at such other
offices as the Board determines to be necessary or desirable for the conduct of the Company's
business.

2.04 Term. The Company’s existence commenced on the date the Certificate of
Formation was filed with the Delaware Secretary of State pursuant to the Act and shall continue
in existence indefinitely, unless the Company is earlier dissolved in accordance with either the
provisions of this Operating Agreement or the Act.

2.05 Title to Property. All Company Property shall be owned by the Company as an
entity and no Member shall have any ownership interest in such property in his, her or its
individual name or right solely by reason of being a Member, and except as otherwise provided
in this Operating Agreement, each Member’s interest in the Company shall be personal property
for all purposes. The Company shall hold all Company Property in the name of the Company and
not in the name of any Member.

2.06 Independent Activities. Except as set forth in Section 2.07 or any other written
agreements with the Company that may be in effect from time to time and by which a Member or




obligation to offer any interest in such activities to the Company or any other Member or consult
with the Company, any officer or any other Member regarding such activities, or require any
Member to permit the Company or any other Member, any officer or any of their respective
Affiliates to participate in any manner in such activities, and as a material part of the
consideration for the execution of this Agreement by each Member, the Company and each other
Member hereby waives, relinquishes, and renounces any such right, expectancy or claim of
participation.

2.07 Confidentiality. Subject to the final sentence of this Section 2.07, each Member
recognizes and acknowledges that it has and may in the future receive certain confidential and
proprictary information and trade secrets of the Company or any of its Subsidiaries, including
confidential information of the Company or any of its Subsidiaries, regarding identifiable,
specific and discrete business opportunities being pursued by the Company or any of its
Subsidiaries (the “Confidential Information”). Each Member (on behalf of itself and, to the
extent that such Member would be responsible for the acts of the following persons under
principles of agency law, its directors, officers, shareholders, partners, employees, agents and
members) agrees that it will not, during or after the term of this Agreement, whether directly or
indirectly through an Affiliate or otherwise, take commercial or proprietary advantage of or
profit from any Confidential Information or disclose Confidential Information to any Person for
any reason or purpose whatsoever, except (i) to authorized directors, officers, representatives,
agents and employees of the Company or any of its Subsidiaries and as otherwise may be proper
in the course of performing such Member’s obligations, or enforcing such Member’s rights,
under this Agreement and the agreements expressly contemplated hereby; (ii) to such Member’s
(or any of its Affiliates’) auditors, attorneys or other agents who have a need to know such
information; provided that no disclosure of Confidential Information shall be made pursuant to
this clause (ii) unless the recipient enters into an agreement not to disclose such Confidential
Information or is otherwise required to keep such Confidential Information confidential; (iii) to
any bona fide prospective purchaser of the equity or assets of such Member or its Affiliates or
the Units held by such Member, or prospective merger partner of such Member or its Affiliates,
provided that such purchaser or merger partner acknowledges and agrees to be bound by the
provisions of this Section 2.07 or (iv) as is required to be disclosed by order of a Governmental
Entity, or by subpoena, summons or legal process, or by applicable law (provided that, to the
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4.03 Units Generally. The Memib ip Inter
issued and outstanding Units, which may be divided

ARTICLE III

BUSINESS OF COMPANY

3.01 Purpose. The business of the Company shall be to conduct the Core Business and
any other lawful business activities.

ARTICLE 1V

NAMES AND ADDRESSES OF MEMBERS; UNITS

4.01 Names and Addresses of Members. The names and addresses of the Members are
as set forth on Schedule A, attached hereto and made a part hereof.

4.02 Withdrawal or Disassociation. No Member shall have the right to voluntarily
withdraw or dissociate himself, herself or itself from the Company as a Member unless such
Member shall have obtained the approval of a Super Majority in Interest. A Member who
withdraws or dissociates from the Company shall not have any right under of the Act to be paid
the fair value of the Membership Interest of such Member as a result of the withdrawal or

dissociation.

4.03 |




¥ 15 NLereDy AUINOKZEN 10 1SS0S PTOTITS UITS 10 MEmDErs,
s, consultants or other service providers of the Company or any
Iy Members of any such person (callcetively, without regard to

he Board may determine in its sole diseretion from time to time. In
»f Profits Units, the Board is herehy authorized to negotiate and
2ments with each Service Pravider 1o whom it eranrs Prefits Units
greements”). Lach Award Agreement shall include such terms,
ns s may be determined by the Board, in s solc discretion,

in.

PLIOK 10 $ACH 1SSUANCE OF PTONIS ULITS, the Board Snall determine
Value of the Company. The Liquidation Value is the sum of all

As described in Revenue Procedure 93-27, “fa] capital interest

en the proceeds were distributed in a complete liquidation of the

~wrman fha T imridatinn Valna and tha cnm nf tha adicrad Canital

nembers immediately prior to issuance will be allocated pro rata
1 Percentage Interests, so that after such allocation the sum of all
1 equal the Liguidation Yaluc of the Company
1l then issue the Profits Units, without allocatit
hout adding new capital to the Company. The
2 Company was liquidated immediately aficr

Y 41 €901 LemIOET 1ef DY ACKLOWIEAge A AgrES LAAL, Wi
er, such Service Frovider's Profits Units constitute u “profits
hin the meaning of Rev. Proe. 93-27 (a "Profits Interest™), and that
ved by a Service Provider are received in exchange for the

serviee Provider to or for the benefit of the Company in a Scrvice
pation of becoming a Service Provider. The Company and each

s Profits Units hereby agree to comply with the provisions of Rev.

© Company nor any Serviee Provider who reccives Profits Units
any position inconsistent with the application of Rev. Proc. 2001

(1) 1nCLompany 1§ Rereny AURGTZEd K 1SSUE PTONES IS 10 Mempers,
Managers, Officers, employees, consultants or other scrvice providers of the Company or any
Company Subsidiary, or lamily Members of any such person (collectively., without

such terms and conditions as the Board may determine in its sole dxscrc(ion from time to time. In
connection with the issuance of Profits Units, the Bou
enler it grant or award agreements with cach Service Prov der to wham it granis Profits Units
(such agreements, “Award Agreements™). Each Award Agreement shall inciude such terms,
conditions, rights and obligations as may be determined by the Board. in its sole diseretion,
consistent with the terms herein,

IRy PRIOT 0 CACh ISSUAEC Of PTOTIE UM, the HOAT Shall dstermme
in good faith the Liquidation Valuc of the Company. The Liquidation Valuc is the sum of all
capital interests in the Company. As described in Revenue Procedure 93-27, “[a] capital interest

sold at fair market value and then the proceeds were distributed in a complete liquidation of the

parmership.”
) Thes diffioremer henween th

o e adinsted Canital

femiidation Vil and thee

Accounts of all non-invcstor members immediately prior 1o ssusnee will be allocated pro rata o
all existing members, 0 that after such allocation the sum of all
adjusted Capital Accounts will equal the Liquidation Value of the Company.

@ 1NCLompany ana GRen VIEMDEr nETeny CKNOwICaC AN BT tat, wiin
tespect to any Service Provider, such Service Provider's Profits Units constitute a “profits
interest” in the Compuny within the meaning of Rev. Proc. 93-27 (a "Profits Interest”), und that
any and all Profits Units received by a Service Provider are received in exchange for the
‘provision of services by the Serviee Provider o or for the benetit of the Company in a Service
Provider capacity ot in anticipation of becoming a Service Provider, The Company and ¢ach
Service Provider who reeeives Profits Units hereby agree to comply with the provisions of Rev
Proc. 2001-43. and ncither the Company nor any Service Provider wha reccives Profits Units
shall perform any st or take any position inconsistont with the application of Rev. Proc. 2001

W inecompany is nereoy
Managers, Officers, employees, consultan
Company Subsidiary. or Family Members

such terms and conditions as the Roard may determing in its sol
connection with the issuance of Profits Units, the Board is herel
enter into grant or wward agreements with cuch Serv i
(such agrecments, ~Award Agreemen

conditions, rights and obligations as m

consistent with the teems hercin.,

(b)  ImmCdnaely proF Lo caen ssuanee o1 Pt
s faith the Liguidation Value of the Company. The
cribed in Revenue

in
capital interests in the Company. Ax

sold at fair market valuc and then the proceeds were distributed i
partnership.

Y The differenee hetw

w the ieidation Value and th

Accounts of all non-investor members imme
all existing members, bised on Pereentage I
adjusted Capital Accounts will cqual the Liq

(€ 1ICompRIly A1 GIe MCITOCE 1CTC0Y SCRIOWIE
Tespeet to any Scrvi rovider, such Service Provider™s Profits Unit
interest” in the Company within the meaning of Rev. Proc. 93-27 (a
any and all Profits Units reecived hy a Serviee Provider arc received
provision of serviees by the Service Provider to or for the benefit of
ovider capacity or in unticipation of beeoming 4 Serviee Provider

Service Provider who reccives Profits Units hereby agree (o comply

Proc. 200143, and neither the Company nor any Service Provider w
shall perform any act or take any position inconsistent with the appli




N SELVICE FIOVIUST UL 1ECOIVES FIULS ULLS Ul
arposes of Code Section 83(b) shall make a timely and effective
$3(h) with respect to such Profits Units and shall promptly provide
‘pt as otherwise determined by the Board, both the Company and all
brofits Units us outstunding for Lax purposes, (1) treat such Service
urposes with respeet to such Profits Units and (C) file all tax

I with the foregoing. Neither the Company nor any of its Members
vages, compensation or otherwise) with respect o the reecipt of
income tax purposes.

with respect 10 any Profits Units issued afler the fnalization of the
tegulations Scetion 1.83-3(1) and IRS Notice 200543, in

ach Member, by executing this Agreement, authorizes and directs
arbor under which the fair market value of any Profits Units issucd
h Proposed Regulations (or other guidanec) will be meated as cqual
in the meaning of the Proposed Regulations or successor rules) of

¢ of issuancc of' such Profits Units. In the cvent that the Company
as deseribed in the preceding sentence, cach Member herchy agrees
© requirements with respeet to Transfers of Units while the sufe

v

nees. In addition to the Profits Units, the Company is hereby
4, to authorize and issue or sell o any Person
of Units not otherwise described in this Agrcement. which Units

or serics of the Units but haying different rights (collectively, “New
<by authorized, subject to Section 5.4, to amend this Agreement to
ix the relutive privileges, preference. duties, lisbilitics, obligations
nterests, ineluding the number of such New Interests to e issued,

o distributions, in liquidation or othes +any other Units and
connection therewith,

=

v

ARTICLEV

IS AND DUTIES OF BOARD; ELK

TIONS AND REPORTS

W U BUIVILC FTOVIGE (AL TGOV 1O Ui it
substantially nonvested for purposes of Code Seetion 83(b) shall make a timely and cffoctive
eleetion under Code Seetion 83(b) with respeet to such Profits Units and shall promptly provide
a copy to the Company. Fxcept as otherwise determined by the Roard, both the Company and all
Members shall () treat such Profits Units as eutstanding for tax purposes, (B) treat such Service
Provider as a purtner for Lax purposcs with respect 10 such Profits Units and (€) file all tax
retums and reports cansistently with the foregoing. Neither the Company nor any of its Members
shall deduct any amount (as wages, compensation or otherwise) with respect to the receipt of
such Profits Units for foderal income tax purposes
(ili)  with respect to-any Profits Units issued after the finalization of the
successor rules (o Proposed Regulations Scetion 1.83-3(1) and 1RS Notice 2005-43.
accordance with such rules, cach Member, by exceuting this Agrecment, authorie: and divts
the Company to elect a safe harbor under which the fair market value of any Profits Units issued
after the effctive date of such Proposed Regulations (or other guidance) will be trested as equal
o the liquidation valuc (within the meaning of the Proposed Regulations er suceessor rules) of
the Profits Units as of the date of issuance ol such Profits Units. In the cvent that the Company
makes a sale harbor cleetion as deseribed in the preceding sentence, cach Member hereby agrees
to comply with all safe harbor requirements with respect to Transfers of Units while the safe
harbor election remains effective,

405 Other Issuances, In addition to the Profits Units, the Company is herehy
authorized, subjeet to compliance with Section 5.4, to authotize and issue ot scll to any Person
any new type, class or series of Units not otherwise described in this Agreement, which Units
may be designated as classcs or scries of the Units but having different rights (collectively, “New
Interests™). The Board is hereby authorized, subject to Section 5.4, to amend this Agreement to
veflect such issuance and 1o fix the relative privileges, preference, duties, labiliies, obligations
and rights of any such New Interests, including the number of such New Interests to be issuc

the preference (with respect to distributions, in liquidation or otherwise) over any other Units and
any contributions required in connection therewith.

ARTICLE Y

MANAGEMENT; RIGIITS AND DUTIES OF BOARD; ELECTIONS AND REPORTS

aubstanialy nomschted for purposss of Code Section 83(0) shall mal
election under Cade Section 83(h) with respect to such Profits Units
& copy 1o the Company. Lxeept as otherwise determined by the Boar
Members shall {(A\) treat such Profits Units as outstanding for tax pur
Provider as a partner for tax purposes with respect fo such Profits Ur
relurns and reports consistently with the forcgoing. Neither the Comy
shall deduct any amount (s wagcs, compensation ar otherswisc) with
such Profits Unirs for federal income tax purposes.

(i with respect to any Profits Units issucd ;
successor rules to Proposed Regulations Section 1.83-3(1) and RS N
awcordance with such rules, cach Member, by oxceuting this Agreer
the Conmpany to clect a saf harbor under which the fair markct valus
atter the effective date of such Proposed Regulations for other guida
10 the liquidation value (within the meaning o the Proposed Regulal
the Profits Units as of the date of issuance of such Profits Units. In tl
makes a safe harbor election as described in the preceding seatence,
to comply with all saf harbor rquircments with respect to Transfen
harbor clection remains effeetive,

4.05  Other Issuances. In addition to the Profits Units, th
authorized, subjeet 1o compliance with Section 5.4, 10 suthorize and
amy new type, cliss ar series of Units not otherwise described in this
may be designated as classes or series of the Units but having differe
Interests™). The Bourd is herchy wuthorized, subject Lo Section 5.4,1
Teflcet such issuance and to fix the relative privileges, preference, du
and rights of any such New Interests, including the mumber of such >
the preference (with respeet to distributions, in liquidation or otherw
amy confributions required in conncction therewith

ARTICLE V

MANAGEMENT; RIGHTS AND DUTIES OF BOARD; FLE(

ARTICLE V

MANAGEMENT; RIGHTS AND DUTIES OF BOARD; ELECTIONS AND REPORTS



- - vnd . - SR - [ T N [
Lot S50 e b o f o shs by PooaanTRsRST Y lan W e stoonerna wtels aheea Faosx v ssl chvse worseo swsdtea v

R PR
Ama ziLad ke’ aneld

the holder of the C Corp Interest (the “C Corp Interest Managers™) and one (1) of whom shall
be appointed by the holders of the Investors Interest (the “Investor Interest Manager”). The
holder of the C Corp Interest may, from time to time, remove (with or without cause) any C Corp
Interest Manager and name a successor to serve as a C Corp Interest Manager.

The holder of the Investors Interest may, from time to time, remove (with or without cause) any
Investor Interest Manager and name a successor to serve as an Investor Interest Manager. A
Manager need not be a resident of the State of Delaware or the United States of America.

(b) Notwithstanding Section 5.02(a), the holders of the Investors Interest shall not be entitled to
appoint a Manager if the cumulative Investor Interest is less than twenty (20%) percent of all
Percentage Interests. If the Investors Interest is reduced to an amount that is less than twenty
(20%) percent of all Percentage Interests (a “Reduction Event”), then all of the Managers
appointed by such Member shall, effective as of the date of the Reduction Event, resign, and the
Member or Members whose Percentage Interests exceed eighty (80%) percent shall
contemporancously appoint the Manager or Managers to replace those having so resigned.

5.03 Specific Rights and Powers of the Board. Without limiting the generality of
Section 5.01, and subject to situations in which the approval of the Members (or any one or more
of the Members) is expressly required by Section 5.04 of this Operating Agreement, the Board
shall have the power and authority on behalf of the Company to do the following:

(a) Execute any and all documents or instruments of any kind which the Board deems necessary
or appropriate to achieve the purposes of the Company, including, without limitation, contracts,
agreements, leases, subleases, easements, deeds, notes, mortgages and other documents or
instruments of any kind or character or amendments of any such documents or instruments;

(b) Borrow money from individuals, banks and other lending institutions on the general credit of
the Company for use in the Business, all upon such terms and containing such features as the
Board shall reasonably determine to be necessary or desirable in its absolute discretion;
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reasonable judgment of the Board, including insurance policies insuring the Managers against
liability arising as a result of any action they may take or fail to take in their capacity as
Managers of the Company;

(g) Employ (including establishing criteria for and review of compensation levels, benefit plans
and bonus/incentive plans) and dismiss from employment all senior managers or department
heads of the Company and otherwise set the terms of employment for any and all Company
employees, agents, independent contractors, attorneys and accountants;

(h) Establish, maintain, revise and cause the Company to make distributions to, an employee
compensation plan, an employee benefit plan or employee bonus/incentive plan upon such terms,
in such amounts and covering such employees as the Board shall reasonably determine in its sole
discretion and to terminate or discontinue any such plan as the Board may elect and as may be
permitted by applicable law;

(i) Supervise the preparation and filing of all Company tax returns;

(j) Open, maintain and close bank and investment accounts and arrangements, draw checks and
other orders for the payment of money, and designate individuals with authority to sign or give
instructions with respect to those accounts and arrangements;

(k) As provided for in Section 5.20 below, appoint one or more officers of the Company and
delegate any or all of the administrative and managerial powers conferred upon the Board to
officers, employees or agents of the Company, as selected by the Board;

(I) Bring, defend or settle actions at law or equity; and

(m) Retain and compensate on behalf of the Company such accountants, attorneys, realtors, tax
specialists, management companies, consultants or other professionals as the Board shall deem
necessary or desirable in the Boards” absolute discretion in order to carry out the purposes and
business of the Company.
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on an arms-length basis and

(v) any material change to the Core Business of the Company.

Unless authorized to do so by this Operating Agreement or by the Board, no attorney-in-fact,
employee or other agent of the Company shall have any power or authority to bind the Company
in any way, to pledge its credit, or to render it liable for any purpose. No Member shall have any
power or authority to bind the Company unless the Member has been authorized by the Board to
act as an agent of the Company in accordance with the preceding sentence. Any Member who
takes any action or binds the Company in violation of this Section 5.03 shall be solely
responsible for any loss and expense incurred by the Company as a result of the unauthorized
action and shall indemnify, defend and hold the Company harmless with respect to such loss or
expense.

5.04 Major Decisions. Notwithstanding anything contained in this Operating Agreement
(including Section 5.03) to the contrary, certain significant actions and decisions of the Company
(hereinafter referred to as “Major Decisions”) shall, in addition to approval by the Board,
require in each instance the approval of a Super Majority in Interest. The Major Decisions are
limited to the following:

(a) Filing of a voluntary petition in bankruptcy (or consenting to an involuntary petition in
bankruptcy) or filing a petition or answer on behalf of the Company under any statute, law or
rule seeking any reorganization, arrangement, composition, readjustment, liquidation, or similar
relief;

(b) Amending the Company’s Operating Agreement or Certificate of Formation (other than for
purposes of changing the Company’s registered office);
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(h) Creating, incurring, assuming or entering into any contract relating to any indebtedness not
otherwise necessary to satisty the Projected Working Capital Needs;

(i) Except in the Ordinary Course of Business, guaranteeing in the name of or on behalf of the
Company the payment of money or the performance of any contract or other obligation of any
person other than the Company;

(j) Except for customary liens arising in the Ordinary Course of Business, including liens in
connection with equipment leases, or liens in connection with indebtedness necessary to satisfy
the Projected Working Capital Needs mortgaging, pledging, assigning in trust or otherwise
encumbering any property or assets of the Company, or assigning the right to receive any monies
owed or to be owed to the Company;

(k) Issuing or repurchasing any equity securities of the Company; except for up to 1,500,000
Units that may be issued to Service Providers;

(1) Subject to Section 11.04, admitting any Person other than C Corp (or an affiliate of C Corp)
as a Member, or authorizing a new class or series of securities or membership interests of the
Companys;

(m) Exclusive of Company Property that is sold, leased, disposed of or abandoned in the
Ordinary Course of Business, selling, leasing, disposing of, or abandoning any materials,
supplies, equipment or other items of personal property of the Company (for the avoidance of
doubt, this subjection (m) shall not apply to the sale, transfer, lease, license or other disposition
to a third party of all or substantially all of a party’s assets in one or a series of related
transactions, which shall be governed by subsection (e) hereof);

(n) Making any loans or advancing payment of compensation or other consideration to any
officer or employee of the Company (other than for the payment of salaries and for



5.U5 Books ot Account and Records. At the expense ot the Company, the Board shall
maintain (or shall cause to be maintained) proper and complete records and books of account and
the operations and expenditures of the Company, in which shall be entered fully and accurately
all transactions relating to the Company’s business in such detail and completeness as is
customary and usual for businesses of the type engaged in by the Company. The books and
records shall at all times be maintained at the principal place of business of the Company and/or
such other place as the Managers may designate within the United States.

5.06 Returns and Other Elections. The Board shall cause the preparation and timely
filing of all tax returns required to be filed by the Company pursuant to the Code and all other
tax returns deemed necessary and required in each jurisdiction in which the Company does
business. Copies of such returns, or pertinent information therefrom, will be furnished to the
Members within a reasonable time after the end of the calendar year as required by law or upon a
Member’s written request. Within ninety (90) days after the end of each calendar year, the
Company shall send to each Person who was a Member at any time during such calendar year
such tax information, including, without limitation, Federal Tax Schedule K-1, as shall be
reasonably necessary for the preparation of such Member’s federal income tax return. All
elections permitted to be made by the Company under federal or state laws will be made by the
Board in its sole discretion.

5.07 Tax Matters Member. The Board shall designate a “Tax Matters Member” (as
defined in Code Section 6231) who shall be authorized and required to represent the Company
(at the Company’s expense) in connection with all examinations of the Company’s affairs by tax

authorities, including, without limitation, administrative and judicial proceedings, and to expend
Company funds for professional services and costs associated therewith. The Members agree to
cooperate with each other and to do, or refrain from doing, any and all things reasonably required
to conduct such proceedings.

The initial Tax Matters Member shall be C Corp.
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time to time may engage in and possess interests in other business ventures of any and every type
and description, independently or with others, specifically excluding any ventures in
competition, either directly or indirectly with the Core Business, with no obligation to offer to
the Company or any other Member, Manager or agent the right to participate therein. Except as
otherwise provided in this Operating Agreement, the Company may transact business with any
Manager, Member, agent or Affiliate thereof provided the terms of those transactions are fully
disclosed to the Members and no Member has any reasonable objection thereto.

5.10 Regular Meetings. Regular meetings of the Board shall be held at such times and
places as shall be designated from time to time by resolution of the Board.

5.11 Special Meetings. Special meetings of the Board may be called by or at the request
of' not less than two (2) Managers. The persons authorized to call the special meeting of the
Board may fix either San Francisco CA or any place within one hundred (100) miles of the
Company’s principal place of business as the place for holding the special meeting of the Board.

5.12 Notice. Notice of any special meeting of the Board shall be given no fewer than
five (5) business days and no more than sixty (60) days prior to the date of the meeting. Notices
shall be delivered in the manner set forth in Section 13.01. The attendance of a Manager at any
meeting shall constitute a waiver of notice of such meeting, except where a Manager attends a
meeting for the express purpose of objecting to the transaction of any business because the
meeting is not lawfully called or convened. Unless otherwise provided in this Operating
Agreement, neither the business to be transacted at, nor the purpose of, any regular or special
meeting of the Board need be specified in the notice or waiver of notice of such meeting.

5.13 Quorum. No business may be conducted at any regular or special meeting of the
Board unless a quorum is present. A majority of the number of Managers shall constitute a
quorum for transaction of business at any regular or special meeting of the Board; provided,
however, that If the holders of the Investors Interest are entitled to appoint an Investor Interest
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5.15 Vacancies. Any vacancy occurring on the Board shall be filled by an appointment
of a Manager pursuant to Section 5.02 hereof so that the holder of the C Corp Interest will
appoint the replacement for any C Corp Interest Manager who dies, becomes disabled, resigns or
is removed from the Board, and the holder of the Investor Interest will appoint the replacement
for any Investor Interest Manager who dies, becomes disabled, resigns or is removed from the
Board.

5.16 Action Without Meeting. Any action required to be taken at a meeting of the
Board, or any other action which may be taken at a meeting of the Board, or of any committee
thereof, may be taken without a meeting if a consent in writing, setting forth the action so taken,

shall be signed by all the Managers, or by all the members of such committee, as the case may
be. Any such consent signed by all the Managers or all the members of the committee shall have
the same effect as a unanimous vote, and may be stated as such in any document filed with the
Secretary of State or with any other Person.

5.17 Resignation of Managers. A Manager may resign at any time upon written notice
to the other Managers (or, if none, to the Members), and shall take effect at the time specified
therein, or if no time be specified, at the time of its receipt by the other Managers (or Members,
as the case may be). The acceptance of a resignation shall not be necessary to make it effective,
unless expressly so provided in the resignation. A Person shall cease to be a Manager upon such
Manager’s resignation or removal or such Manager’s death or disability.

5.18 Telephonic Meetings. The Board or any committee of the Board shall afford each
Manager the opportunity to participate in and act at any meeting of the Board or any such
committee through the use of a conference telephone or other communications equipment by
means of which all persons participating in the meeting can hear each other. Participation in such

meeting shall constitute attendance and presence in person at the meeting of the person or
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In addition to the Initial Named Executive Officers, the Board may from time to time elect one or
more additional officers of the Company, and such additional officers shall have such titles,
powers, duties and tenure as the Board shall from time to time determine. Vacancies may be
filled or new offices created and filled by resolution of the Board. Any additional officer or agent
elected or appointed by the Board may be removed by the Board whenever in their judgment the
best interests of the Company would be served; provided, however, such removal shall be
without prejudice to the contract rights, if any, of the person so removed.

5.21 Reports. The Company shall provide the following reports to the Members: (i) not
later than 90 days after the end of each Fiscal Year, an annual financial statement (ii) not later
than 30 days after the end of each quarter, quarterly financial statements for the first three
quarters of each Fiscal Year, which may be unaudited and internally prepared, (iii) quarterly
reports setting forth, in reasonable detail, any transactions between the Company and any
Member or any Affiliate of any Member during the immediately preceding Fiscal Year quarter,
and (iv) such other reports as shall be appropriate to advise the Members as to the operations
financial results, prospects and properties of the Company.

5.22 Liability; Expenses; Indemnity.

(a) Except as provided in Paragraph (c) below, no Covered Person shall be liable to the Company
or to any Member for any Covered Loss suffered by the Company or any Member.

(b) Except as provided in Paragraph (c) below, to the fullest extent permitted by law, the
Company shall indemnify, defend, and hold harmless each Covered Person from and against any
Covered Loss suffered by the Covered Person arising out of or in connection with any act or
omission pursuant to the authority granted by this Operating Agreement.

(c) The liability of a Covered Person shall not be eliminated pursuant to Paragraph (a) above, and
the Company shall not be required to indemnify a Covered Person under Paragraph (b) above: (i)
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any claim, demand, action, suit, or proceeding arising out of or in connection with any action
taken or omitted by it pursuant to the authority granted by this Operating Agreement shall, from
time to time, be advanced by the Company prior to the final disposition of such claim, demand,
action, suit or proceeding upon receipt by the Company of an undertaking by or on behalf of the
Covered Person to repay such amount if it shall be determined by a final, non-appealable order
from a court of competent jurisdiction that the Covered Person is not entitled to be indemnified
as authorized in this Section. The Company may purchase and maintain insurance, to the extent
and in such amounts as the Board shall determine, on behalf of such Covered Persons and such
other persons as the Board shall determine, against any and all liabilities that may be asserted
against or expenses that may be incurred by such person in connection with activities of the
Company or such person, regardless of whether the Company would have the power to
indemnify such person against such liabilities under the provisions of this Operating Agreement.
A Covered Person shall not be denied indemnification in whole or in part because the Covered
Person had an interest in the transaction with respect to which indemnification applies if the
transaction is not otherwise prohibited by the terms of this Operating Agreement.

(f) To the extent that, at law or in equity, any Covered Person has duties (including fiduciary
duties) and liabilities relating to the Company or to any Member, such Covered Person acting
under this Operating Agreement shall not be liable to the Company or to any Member for his,
her, or its reliance on the provisions of this Operating Agreement, and the provisions of this
Operating Agreement, to the extent that they restrict the duties and liabilities of the any Covered
Person otherwise existing at law or in equity, shall replace such other duties and liabilities of
such Covered Person.

5.23 Initial Managers and Initial Named Executive Officers. The initial Managers and
Initial Named Executive Officers are as follows:

Corp Interest Managers: Title




The Chief Executive of the Company shall be appointed by the C Corp Interest Managers,
subject to Section 5.23(d). The Chief Scientific Officer of the Company shall be determined by
the Board.

(a) Chief Executive Ofticer. The chief executive officer of the Company (the “CEO”) shall be
the principal executive officer of the Company and shall have the responsibilities, duties, powers,
authority and obligations provided to him in this Operating Agreement or as delegated to him by
the Board. The CEO shall report directly to the Board. If the CEO is an employee of C Corp or
any of its Affiliates, upon the termination of such employment for any reason whatsoever (other
than due to a transition of employment to the Company), he shall similarly be deemed to have
concurrently resigned as the CEO of the Company. Unless otherwise provided by a resolution
adopted by the Board, the CEO: (a) shall have general and active management of the day-to-day
business of the Company and shall have such other responsibilities, authority and duties as are
customary for the chief executive officer of a similarly situated business; (b) shall be present at
all meetings of the Board; (c) shall see that all orders and resolutions of the Board are carried
into effect; (d) shall sign and deliver in the name of the Company any deeds, leases, mortgages,
bonds, contracts or other instruments pertaining to the business of the Company, except in cases
in which the authority to sign and deliver is required by applicable law to be exercised by
another Person or is expressly delegated by this Operating Agreement or the Board; and (e) shall
perform such other duties as may from time to time be prescribed by the Board.

(b) Authority and Duties. Unless prohibited by the Board, an officer may delegate some or all of
the duties and powers of his position to other Persons. An officer who delegates the duties or
powers of his office remains subject to the standard of conduct for an officer with respect to the



6.01 Limitation of Liability. Each Member’s liability shall be limited as set forth in this
Operating Agreement, the Act and other applicable law.

6.02 Company Debt Liability. A Member will not be personally liable for any debts or
losses of the Company beyond such Member’s Capital Contribution except as otherwise required
by law.

6.03 List of Members. Upon the written request of any Member, the Board shall
provide a list showing the names, addresses and Membership Interests of all Members.

6.04 Priority and Return of Capital. Except as may be expressly provided in Section
10.01 and elsewhere in this Operating Agreement, no Member shall have priority over any other
Member, either as to the return of Capital Contributions or as to Profits, Losses or distributions;
provided that this Section 6.04 shall not apply to loans which a Member has made to the
Company.

6.05 No Company Certificates. The Membership Interests of the Members in the
Company shall not be certificated.

6.06 Access to Books and Records. Without limiting the rights of a Member under the
Act, the Company will promptly afford ecach Member and their agents access, at reasonable times
during normal business hours, to the Company’s properties, books and records (including any
relevant work papers), employees and auditors, and the right to make copies of such books and
records, to the extent necessary to permit the Member to determine any matter relating to the
rights and obligations of the Members hereunder.

6.07 Non-Solicitation. Except with the approval of a Super Majority in Interest, the
Members shall not at any time during which they are Members of the Company and for a two (2)
year period thereafter, directly or indirectly, solicit, contact or recruit any employee, agent,
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of whom must be an Investor Interest Manager or (ii) at the request of a Majority in Interest of
the Members. The meeting shall be held either at the principal place of business of the Company
or San Francisco CA, or at such other place within five hundred (500) miles of the principal
place of business of the Company as may be designated in the notice or waiver of notice of the
meeting.

7.02 Notice. Notice of any meeting of the Members shall be given to all Members no
fewer than five (5) days and no more than sixty (60) days prior to the date of the meeting.
Notices shall be delivered in the manner set forth in Section 13.01 and shall specify the purpose
or purposes for which the meeting is called. The attendance of a Member at any meeting shall
constitute a waiver of notice of such meeting, except where a Member attends a meeting for the
express purpose of objecting to the transaction of any business because the meeting is not
lawfully called or convened.

7.03 Quorum. A Majority in Interest of all Members must be present for there to be a
quorum for transaction of business at any meeting of the Members, provided that if a quorum are
not present at a duly noticed meeting, the Members present may adjourn the meeting to a time
not less than forty-eight (48) hours after the time for which the adjourned meeting was called at
which meeting the Members then present may transact any business; provided, however, that no
business by be conducted at such reconvened meeting unless at least forty-eight (48) hours’
notice of the reconvened meeting has been given to any Member who was absent from the
adjourned meeting.

7.04 Manner of Acting. All questions or matters contained in this Operating Agreement
that require the vote, consent or approval of the Members shall require the affirmative vote,
consent or approval of a Majority in Interest of the Members, unless the question or matter is one
upon which, by express provision of applicable law or of the Certificate of Formation or this
Operating Agreement (including Section 5.04), a different vote is required in which case such

express provision shall govern and control the decision of such question or matter.
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meeting.

7.07 Yoting Rights. Notwithstanding any other provision in this Operating Agreement,
each Member, in the capacity as a Member, shall have the number of votes equal to such
Member's then existing Percentage Interest.

ARTICLE VIII

CONTRIBUTIONS TO THE COMPANY AND CAPITAL ACCOUNTS

8.01 Capital Contributions; Additional Capital Contributions. Concurrently with the
execution and delivery of this Operating Agreement, the Members shall make or shall be deemed
to have made the Initial Capital Contributions as set forth in Schedule A, attached hereto and
made a part hereof. The Capital Account balances of each of the Members shall be reflected in
the books and records of the Company. All Capital Contributions required to be made by the
Members as of the date hereof have been made and are in the books and records of the Company.
Each Member admitted after the date hereof in accordance with the terms of this Operating
Agreement shall make Capital Contributions in such form and amount as is determined by the
Board subject to the Supermajority in Interest provisions of Section 5.04 of this Operating
Agreement.

8.02 Capital Needs. The Projected Working Capital Needs of the Company, for any
period, shall be determined according to the Formula for Calculation of Projected Working
Capital Needs and shall, in the first instance, be met from the Company’s then-available
Working Capital. If the Projected Working Capital Needs of the Company, for any period,
exceed the Company’s then-available Working Capital, such deficit or any portion thereof (a



8.04 Limitation on Members' Liability and Return of Capital. The personal liability
of each of the Members (in the capacity as a Member) arising out of or in any manner relating to
the Company shall be limited to and shall not exceed payment of such Member’s Capital
Contribution as provided herein. Except for payment of such amounts, none of the Members (in
the capacity as a Member) shall have any personal liability for liabilities or obligations of the
Company or shall be required (or, except to the extent and in the manner expressly provided in
this Operating Agreement, permitted) to make any further or additional contributions to the
capital of the Company or to lend or advance funds to the Company for any purpose. None of the
Members shall be liable for the obligations of the other Members. Except as and when expressly
provided in this Operating Agreement, none of the Members shall be entitled to a return of
capital at any fixed time or upon demand, to receive interest on capital or to receive any
distribution from the Company.

8.05 Return of Contributions. Except as may be expressly provided in this Operating
Agreement, (i) a Member is not entitled to the return of any part of such Member’s Capital
Contributions or to be paid interest in respect of either the Capital Account or Capital
Contributions of such Member, (ii) an unrepaid Capital Contribution is not a liability of the
Company or of any Member, and (iii) a Member is not required to contribute or to lend any cash
or property to the Company to enable the Company to return any Member's Capital
Contributions.

8.06 Capital Accounts. The Company shall maintain a separate Capital Account for

each Member. The Capital Account of each Member shall be an amount equal to such Member's
Capital Contributions as and when paid, increased by such Member's share of Profits and
reduced by such Member's share of Losses and the amount of any distributions to such Member.
Each Member's Capital Account will be maintained and adjusted in accordance with the Code
and the Treasury Regulations thereunder, including the adjustments to capital accounts permitted
by Section 704(b) of the Code and the Treasury Regulations thereunder in the case of a Member
who receives the benefit or detriment of any basis adjustment under Sections 734, 743 and 754
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shall not be liable for the return of the capital of the Members and it is expressly understood that
any such return shall be made solely from the Company's assets.

ARTICLE IX
ALLOCATION OF PROFITS AND LOSSES

9.01 Allocation of Profits and Losses. Except as otherwise expressly provided in this
Operating Agreement, all Profits or Losses of the Company for each year (including each item of

income, gain, loss, deduction or credit entering into the computation thereof), shall be allocated
among the Members as follows:

(a) Profits for each Fiscal Year shall be allocated among the Members in the following manner
and order of priority:

(i) First, to each Member pro rata based on the Unallocated Target Profit attributable to that
Member. “Unallocated Target Profit” means the excess of (A) total Target Capital for such
Member, set out in Schedule A, over (B) the sum of Initial Capital Contribution per Member plus
Previously Allocated Net Profit per Member. “Previously Allocated Net Profit” means the sum
of Previously Allocated Profit less Previously Allocated Losses.

(ii) Second, to the Members in accordance with their respective Percentage Interests.

(b) Losses for each Fiscal Year shall be allocated among the Members based upon relative
Capital Accounts; provided that Losses will not be allocated to a Member to extent it would
cause the Member’s Capital Account to have a deficit balance.

9.02 Allocation of Profits and Losses Arising out of a Change in Control of the

Company or Otherwise in Connection with a Liquidation of the Company. Except as




9.03 Compliance with the Code. The allocation provisions herein are intended to
comply with applicable provisions of the Code, including regulations promulgated under Section
704 of the Code, and successor statutes and regulations thereof, and shall be interpreted and
applied in a manner consistent with such statutory and regulatory provisions.

9.04 Allocation of Profits and Losses Upon Transfer or Change in Membership
Interests. It is agreed that if all or a portion of a Member’s Membership Interest is transferred or
adjusted as permitted herein, Profits and Losses for the Fiscal Year of the transfer shall be
allocated between the transferor and the transferee based upon the number of days in said Fiscal
Year each owned such Membership Interest, without regard to the dates upon which income was
received or expenses were incurred during said Fiscal Year, except as otherwise required by the
provisions of Code Section 706 and Treasury Regulations thereunder.

9.05 Regulatory Allocations. The requirements of a "qualified income offset" under
Treasury Regulations §1.704-1(b)(2)(ii)(d), the provisions for a "minimum gain charge back" as
that term is defined in Treasury Regulations §1.704-2(f), and the requirements of Treasury
Regulations §1.704-1(b)(4)(iv), relating to allocations of Losses attributable to nonrecourse debt,
are expressly incorporated herein and made a part hereof by reference (the “Regulatory
Allocations™). The Regulatory Allocations are intended to comply with certain requirements of
applicable Treasury Regulations. It is the intent of the Members that, to the extent possible, all
Regulatory Allocations shall be offset either with other Regulatory Allocations or with special
allocations of other Profits or Loss and/or items thereof. Accordingly, the Regulatory Allocations

shall be taken into account in making subsequent allocations so that, to the extent possible, the
net amount of Profits and Loss allocated to each Member shall be equal to the net amount that
would have been allocated to each such Member if this Section 9.05 were not part of this
Operating Agreement.

9.06 Contributed Property. Notwithstanding anything contained herein to the contrary,
if a Member contributes property to the Company having a fair market value that differs from its




K IAASIGLY 1 IR  WRIEY WRE  UUR SR V 18
aduction or credit (or iterns thereof)
rticle 9 if, and to the cxtent, (a) allocating incom,
aercol) would cxuse the determinations and allocati
af income, gain, loss, deduetion or ofedit (of ftem thereol) not Lo be
5 applicable Regulations or (b) such allocation would be

+intercst in the Company taking into consideration all facts and

2 made pursuant to this Scetion 9.07 will be a complote substitute
srovided for in this Agreement, and 1o further smendment of this

¥ Member is necessary to cffectuate such allocation. In making any
sction 9.07 ¢"New Allocations” the Board may act in reliance upon
pany or the Company’s regular accountants that, in either case, in

r examining the relevant provisions of the Code and any eurrent ot

LTVRRE ST AL €97 TR ex 2014 IUE S e o ¥ s

L PNE L R WY

I S\ L4 1 LB AL 18 ULABGA 4 VI 87 AR LI I A U L ke
allocats income, gain, loss, deduction or credit (or reof) arising in any year differently
than as provided for fn this Articlc 9 if, and to the exlent, (s) allocating income, gain, loss.
deduction or credit (or item thereof) would cause the determinations and allocations of each

Member's distributive share of income, gain, loss, deduction or credit or item thereof) not to be
permittcd by the Code and any applicablc Regulations or (b) sush allocation would be
inconsistcnt with a Member's inlerest in the Company laking inio consideration all Facls and
circumstances. Any allocation made pursuant to this Section 9.07 will be a complete substitute
for any all therwise provided for in this Agreement, and no f this
Agreement or approval by any Member is neccssary to effectuate such allosation, In making any
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their respective opinions afler examining the relevant provisions of the Code and any eurrent o
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Any Section 704(c) allocations shall be made using the so-called traditional method as described
in Treasury Regulation section 1.704-3(b), unless the affected Member agrees in writing to the
use of a different method.

9.07. Alternative Allocations. It is the Members’ intention that each Member’s
distributive share of income, gain, loss, deduction, credit (or item thereof) be determined and
allocated consistently with the provisions of the Code, including Sections 704(b) and 704(c) of
the Code. If the Board deems it necessary in order to comply with the Code, the Board may
allocate income, gain, loss, deduction or credit (or items thereof) arising in any year differently
than as provided for in this Article 9 if, and to the extent, (a) allocating income, gain, loss,
deduction or credit (or item thereof) would cause the determinations and allocations of each
Member’s distributive share of income, gain, loss, deduction or credit (or item thereof) not to be
permitted by the Code and any applicable Regulations or (b) such allocation would be
inconsistent with a Member’s interest in the Company taking into consideration all facts and
circumstances. Any allocation made pursuant to this Section 9.07 will be a complete substitute
for any allocation otherwise provided for in this Agreement, and no further amendment of this
Agreement or approval by any Member is necessary to effectuate such allocation. In making any
such allocations under this Section 9.07 (“New Allocations”) the Board may act in reliance upon
advice of counsel to the Company or the Company’s regular accountants that, in either case, in
their respective opinions after examining the relevant provisions of the Code and any current or
future proposed or final Regulations, the New Allocations are necessary in order to ensure that,
in either the then-current year or in any preceding year, each Member’s distributive share of




tax basis in the Company. This allocation will be made after any required allocations of taxable
income under Section 704(c), Section 734 or Section 743.

b. Taxable Losses. Taxable losses will be allocated to members pro rata based on relative

capital accounts.

ARTICLE X
DISTRIBUTIONS

10.01 Distributions of Cash.

(a) Required Cash Distribution. Subject to Section 10.02, the Company shall distribute to the
Members the Required Cash Distribution, if any, for each Qualifying Significant Sale
Transaction no later than forty-five (45) days after the closing of such transaction.

Initial Capital Contribution per Unit of such Investor|

designated as an Investor on Schedule A attached to this Operating Agreement,

The Required Cash Distribution shall be allocated among the Members, in proportion to and in
accordance with their respective Percentage Interests, as follows:
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(b) Tax Distribution. The Company shall distribute to each Member, in cash, an amount equal to
the aggregate state and federal income tax liability such Member would have incurred as a result
of such Member’s ownership of a Membership Interest calculated as if such Member were (1) an
individual resident of the State of California, and (2) taxable at the maximum statutory rates for
the applicable calendar year under applicable federal and state income tax laws as determined
from time-to-time (such distributions referred to herein as “Tax Distributions™). Tax
Distributions shall be made in accordance with a schedule which will facilitate the payment of
estimated income taxes by the Members. Tax Distributions shall be based on the allocation of
taxable income (for this purpose, all items of income, gain, loss or deduction required to be
stated separately pursuant to Code Section 703(a)(1) shall be included in taxable income);
provided, however, that any Member’s “special basis” for properties adjusted under Code
Section 743 shall not be taken into account. In the event that, as result of any action or position
by the Internal Revenue Service and/or any state or local tax authority, the taxable income
allocated to a Member is increased, the Tax Distribution shall be adjusted accordingly and such
adjustment shall be distributed promptly after any such adjustment has become final (together
with any interest payable to the Internal Revenue Service and/or any state or local tax authority).

(c) Not later than ninety (90) days after the end of any Fiscal Year, the Company shall prepare
and deliver to the Members a written statement (the “Company Statement”) of the Company’s
calculation of the Required Cash Distribution for such Fiscal Year. In the event that there is a
dispute regarding the non-payment or calculation of a Required Cash Distribution, upon written
notice of a Member setting forth the basis of the dispute, all of the Members shall meet at a
mutually agreed upon time and location to negotiate, in person by principals capable of binding
each of them, and in good faith, a timely resolution of the dispute. Payment of any amount in
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10.03 Amounts Withheld. Amounts withheld pursuant to the Code or any provision of
any state, local or foreign tax law with respect to any payment, distribution or allocation to the
Members shall be treated as amounts paid or distributed, as the case may be, to the Members
with respect to which such amount was withheld pursuant to this Section 10.03 for all purposes
under this Operating Agreement. The Company is authorized to withhold from payments and
distributions, or with respect to allocations, to the Members, and to pay over to any federal, state,
local or foreign government any amounts required to be so withheld pursuant to the Code or any
provisions of any other federal, state, local or foreign law, and shall allocate any such amounts to
the Members with respect to which such amount was withheld.

10.04 Distribution Upon Withdrawal. No withdrawing Member shall be entitled to
receive any distribution or the value of such Member’s Interest in the Company as a result of
withdrawal from the Company prior to the liquidation of the Company, except as specifically
provided in this Agreement.

10.05 No Deficit Capital. Notwithstanding any other provision within this Article 10, no
distribution will be made to any Member that would cause that the Capital Account of that
Member to have a deficit balance.

ARTICLE XI
DISPOSITION OF MEMBERSHIP INTERESTS

11.01 Restrictions on Sale or Other Disposition. Except as expressly set forth in this
Article XI, and, in such case then only after complying with the provisions of this Article XI,
cach Member agrees not to Transfer all or any portion of such Member’s Membership Interest
now owned or hereafter acquired by such Member unless such Member shall have obtained the
approval of a Super Majority in Interest. Any successor or additional Member must agree to be
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Member, upon and subject to the terms and conditions set forth in this Section 11.02.

(b) The Company shall have the exclusive right during the period of thirty (30) days following
the delivery of the Selling Member Offer Notice to elect to purchase all or any portion of the
Selling Member’s Membership Interests, subject to the terms and conditions contained in the
Offer, such election to be exercised by the delivery of written notice thereof within such thirty
(30) day period to the Selling Member and the Non-Selling Member.

(c) If the Company has not elected to purchase all of the Membership Interests proposed to be
sold or exchanged, then the Non-Selling Members shall have an additional thirty (30) day period
following the thirty (30) day period referred to in Section 11.02(b) to elect to purchase the
balance of the Membership Interests, pro rata, proposed to be sold or exchanged, subject to the
terms and conditions contained in the Offer. In order to exercise its right of first refusal, the Non-
Selling Member who elects to purchase any portion of the Membership Interests proposed to be
sold or exchanged shall deliver to the Selling Member and the Company written notice of such
clection within the applicable time period provided in this Section 11.02(c).

(d) Unless otherwise agreed to by the Selling Member, all and not less than all of the Selling
Member’s Membership Interests must be purchased pursuant to Subparagraphs 11.03(b) and (c)
of this Section by the Company and/or the Non-Selling Members in order that there shall be a
purchase of said Selling Member’s Membership Interests within the intent, scope and terms of
this Section.

(e) If the Company and/or the Non-Selling Members do not purchase all of the Selling
Member’s Membership Interests in accordance with Subparagraphs (b) and (c) of this Section,
the Selling Member may, for a period of one hundred twenty (120) days following the last day
permitted for exercise pursuant to Subparagraph (c) of this Section, sell the Selling Member’s
Membership Interests to the third party at the price and under the terms and conditions set forth
in the Offer, provided that the Transferee agrees in writing to be bound by all the terms and
conditions of this Operating Agreement. If such Transfer does not occur within the one hundred
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transferred by a Member pursuant to this Section 11.03 must be transferred at the same price and
terms as the Membership Interests being Transferred by C Corp.

11.04 Drag-Along Rights. In the event there shall be any offer for the sale of all or
substantially all of the Membership Interests of the Company at any time after the second
anniversary of the Effective Date of this Operating Agreement at an enterprise value equal to or
exceeding $25,000,000 and the holders of a Majority in Interest and the majority of the Board
(including the Investor Interest Manager) are in favor of the transaction (an “Approved Sale”),
each Member and shall use all commercially reasonable efforts to procure all other Members of
the Company to sell and transfer, and, where applicable, vote in favor of such sale upon such
terms and conditions as approved by the Board. In the event of an Approved Sale, all Members
shall (a) take such actions as may be reasonably requested by the Company in connection with
consummating such Approved Sale, (b) vote in favor of, consent to and raise no objections
against such Approved Sale, or the process pursuant to which each such transaction was
arranged, (c) waive any dissenter’s, appraisal or other similar rights in connection therewith, (d)
if such Approved Sale is structured as a sale of Membership Interest, agree to sell such Investor
Interest at the price and on the same terms and conditions of such transaction, (¢) execute and
deliver such documents as may be reasonably requested by the Company in connection with such
Approved Sale, including, without limitation, written consents of Members, letters of transmittal,

purchase agreements and the like and (f) (i) bear their proportionate share of any escrows,
holdbacks or adjustments in purchase price as the same may be negotiated by the Company in
connection with such Approved Sale and (ii) make such representations, warranties, covenants
and indemnities (based on their proportionate share of the proceeds resulting from such
Approved Sale) as are customary for transactions of the nature of such transactions, but only to
the extent as made by C Corp.

11.05 Conditions to Transfer.




(iii) preserve the Company after such Transfer under the laws of each jurisdiction in which the
Company is qualified, organized, or does business;

(iv) maintain the status of the Company as a partnership for federal tax purposes;

(v) assure compliance with all applicable state and federal laws, including, without limitation,
securities laws; and

(vi) constitute the Company a third party beneficiary of the rights of the transferor and the
obligations of the Transferees under any arrangements or agreements to Transfer Membership
Interests hereunder, with full power to enforce such rights and obligations directly against the
Transferees.

(b) No Transfer of Membership Interest may be made if such Transfer, when considered with
any other Transfer within the prior twelve-consecutive-month period, would, in the opinion of
counsel to the Company, result in the termination of the Company pursuant to § 708 of the Code
unless such Transfer is approved by a Super Majority in Interest or such Transfer is of all the
Membership Interest in the Company.

(c) Without the approval of a Super Majority in Interest, no Transfer of Membership Interests
may be made if, as a result of such Transfer the holder of any indebtedness of the Company
would be entitled to accelerate the maturity of such indebtedness.

11.06 Other Transfers Void. Any purported Transfer by any Member or assignee of
Membership Interest not in accordance with the provisions of this Article XI (including, without
limitation, by operation of law) shall be void and ineffectual and shall not operate to Transfer

any interest or title to the purported Transferee. The Managers shall not be charged with actual or
constructive notice of any such purported Transfer and are expressly prohibited from making
allocations and distributions hereunder in accordance with any such purported Transfer. The
Company shall not cause or permit any Transfer by any Member of any Membership Interest to
be registered on its books unless such Transfer is made in accordance with the terms of this
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provisions of this Operating Agreement, the Members agree that an injunction may be issued
restraining or compelling, as the case may be, any action prohibited or required by this Operating
Agreement, as permanent relief, as well as pending the determination of such controversy. Such
remedy shall be cumulative and not exclusive.

ARTICLE XII

DISSOLUTION AND TERMINATION

12.01 Dissolution.
(a) The Company shall be dissolved only upon the occurrence of any of the following events:

(1) the entry of a decree of judicial dissolution of the Company which is final and not subject to
appeal;

(i1) by unanimous agreement of all of the Members; or
(iii) upon the sale or other disposition of all or substantially all of the assets of the Company.

(b) The Company shall not be dissolved upon the expulsion, dissolution or Bankruptcy of a
Member.

12.02 Winding Up, Liquidation and Distribution of Assets.

(a) Upon dissolution, an accounting shall be made by the Company’s independent accountants
of the accounts of the Company and of the Company’s assets, liabilities and operations, from the



with Article IX hercof; and
(iii) distribute the remaining assets in the following order of priority:

(1) to the Members having positive balances in their Capital Accounts to the extent of and in
proportion to such positive balances; and

(2) the balance among the Members in accordance with each Member’s respective Percentage
Interest, such distributions to be made either in cash or in kind, as determined by the Managers,
with any assets distributed in kind being valued for this purpose at their fair market value as
determined by the Managers.

(c) Any distributions pursuant to Section 12.02(b)(iii)(2) made in respect of Capital Accounts
must be made in accordance with the time requirements set forth in Treasury Regulations
§1.704-1(b)(2)(ii)(b)(2). The Company may offset damages for breach of this Operating
Agreement by a Member whose interest is liquidated (either upon the withdrawal of the Member
or the liquidation of the Company) against the amount otherwise distributable to such Member.

(d) Notwithstanding anything to the contrary in this Operating Agreement, upon a liquidation
within the meaning of Treasury Regulations §1.704-1(b)(2)(ii)(g), if any Member has a deficit
Capital Account (after giving effect to all contributions, distributions, allocations and other
Capital Account adjustments for all taxable years, including the year during which such
liquidation occurs), such Member shall have no obligation to make any Capital Contribution, and
the negative balance of such Member’s Capital Account shall not be considered a debt owed by
such Member to the Company or to any other Person for any purpose whatsoever.

(e) Upon completion of the winding up, liquidation and distribution of the assets, the Company
shall be deemed terminated.

(f) The Managers shall comply with all requirements of applicable law pertaining to the winding
up of the affairs of the Company and the final distribution of its assets.
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12.05 Return of Contribution Nonrecourse to Other Members. Except as provided by
law or as expressly provided in this Operating Agreement, upon dissolution, each Member shall
look solely to the assets of the Company for the return of such Member’s Capital Contribution. If
the Company Property remaining after the payment or discharge of the debts and liabilities of the
Company is insufficient to return the Capital Contribution of one or more Members, such
Member or Members shall have no recourse against any other Member.

ARTICLE XIII
DISPUTE RESOLUTION

13.01 Negotiation. In the event of any controversy or claim arising out of, relating to or
in connection with the Business, any provision of this Operating Agreement, or the rights or
obligations of the Members hereunder, the Members shall try to settle their differences amicably
between themselves. Any Member may initiate such informal dispute resolution by sending
written notice of the dispute to the other Members, and within ten (10) days after such notice
appropriate representatives of the Members shall meet for attempted resolution by good faith
negotiations. If such personnel are unable to resolve such dispute within thirty (30) days of
initiating such negotiations, unless otherwise agreed by the Members, such dispute shall proceed
to mediation as provided under Section 13.02.

13.02 Mediation.

(a) If a dispute arises out of or relates to this Operating Agreement, or the breach thereof, and if
the dispute cannot be settled through negotiation, then the Members agree before resorting to
resolution under Section 13.03, to first try in good faith to settle the dispute by non-binding
mediation with a neutral mediator; provided, however, that (a) no such mediation shall be
required for any disagreement regarding the failure by a Member to fully pay any sum due
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13.03 Forum. Any dispute arising out of or in connection with this Agreement that is not
settled by negotiation pursuant to Section 13.01 or mediation pursuant to Section 13.02, shall be
brought in the San Francisco County Court. Each of the parties irrevocably submits to the
exclusive jurisdiction of said Court in any such proceeding, waives any objection it may now or
hereafter have to venue or to convenience of forum, agrees that all claims in respect of such
proceeding shall be heard and determined only in said Court, and agrees not to bring any
proceeding arising out of or relating to this Agreement in any other court. Each party
acknowledges and agrees that this Section 13.03 constitutes a voluntary and bargained-for
agreement between the parties. Process in any proceeding referred to in the first sentence of this
Section may be served on any party anywhere in the world, including by sending or delivering a
copy of the process to the party to be served at the address and in the manner provided for the
giving of notices in Section 14.01. Nothing in this Section 13.03 will affect the right of any party
to serve legal process in any other manner permitted by law or at equity. EACH PARTY,
KNOWINGLY, VOLUNTARILY, AND INTENTIONALLY, WAIVES ITS RIGHT TO
TRIAL BY JURY IN ANY PROCEEDING ARISING OUT OF OR RELATING TO THIS
AGREEMENT OR ANY CONTEMPLATED TRANSACTION, WHETHER SOUNDING IN
CONTRACT, TORT, OR OTHERWISE.

ARTICLE XIV

MISCELLANEOUS PROVISIONS

14.01 Notices. Except as otherwise expressly provided in this Operating Agreement, all
notices, demands, or communication required or permitted to be given by any provision of this
Operating Agreement, shall be effective only if given in writing and sent by (i) United States
certified or registered mail, postage prepaid, (ii) a nationally recognized overnight courier
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14.03 Further Assurances. Each of the Members shall hereafter execute and deliver
such further instruments and do such further acts and things consistent with the provisions of this
Operating Agreement as may be required or useful to carry out the full intent and purpose of this
Operating Agreement or as may be necessary to comply with any laws, rules or regulations.

14.04 Waivers. No Member’s undertakings or agreements contained in this Operating
Agreement shall be deemed to have been waived unless such waiver is made by an instrument in
writing signed by an authorized representative of such Member. Failure of a Member to insist on
strict compliance with the provisions of this Operating Agreement shall not constitute waiver of
that Member’s right to demand later compliance with the same or other provisions of this
Operating Agreement. A waiver of a breach of this Operating Agreement will not constitute a
waiver of the provision itself or of any subsequent breach, or of any other provision of this
Operating Agreement.

14.05 Rights and Remedies Cumulative; Creditors. The rights and remedics provided
by this Operating Agreement are cumulative, and the use of any one right or remedy by any
Member shall not preclude or waive the right to use any other remedy. Said rights and remedies
are given in addition to any other legal rights the Members may have. None of the provisions of
this Operating Agreement shall be for the benefit of or enforceable by any creditors of the
Company or of the Members.

14.06 Construction. The headings in this Operating Agreement are inserted solely for
convenience of reference and are in no way intended to describe, interpret, define, or limit the
scope, extent or intent of this Operating Agreement or any provision hereof. References in this
Operating Agreement to numbered paragraphs, sections, schedules or other provisions are
references to this Operating Agreement unless otherwise specified. When the context in which
words are used in this Operating Agreement indicates that such is the intent, singular words shall
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be enforceable to the fullest extent permitted by law.

14.09 Successors and Assigns. Each and all of the covenants, terms, provisions and
agreements herein contained shall be binding upon and inure to the benefit of the Members and,
to the extent permitted by this Operating Agreement, their respective successors and assigns.

14.10 Counterparts. This Operating Agreement may be executed in one or more
counterparts, each of which, when so executed, shall be deemed an original, but all such
counterparts shall constitute but one and the same instrument.

14.11 Effectiveness. This Operating Agreement will not be effective unless and until
executed and delivered by each of the Members, but shall be effective as of the Effective Date
without regard to the date on which it was actually executed or delivered by either Member.

14.12. Controlling Law; Venue. This Operating Agreement shall be governed and
construed in accordance with the laws of the State of Delaware.
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IN WITNESS WHEREOF, the Members have executed this Operating Agreement as of the date
first written above.

COMPANY: ENGEN BIO, LLC

By:

Name: Mark Alfenito

Title: Managing Member

MEMBERS:
ENGEN BIO, INC., a Delaware corporation

By:
Name: Mark Alfenito
Title: President

Mark Alfenito

Mark Baer

Geoff Yarranton

And s

Adam Guttmann

Brad Sklar

Bruce Baer

Al Hansen




IN WITNESS WIIEREOF, the Members have executed this Operating Agreement as of the date IN WITNESS WHERFOF, the Members have

uted this Operating Agreement as of the date IN WITNESS WHEREOT, the Members have executed this Operating Agreement as of the
ritten above. f

written above. first written aboy
[PANY: ENGEN BIO, L COMPANY: ENGEN BIO, LLC COMPANY: ENGEN BIO, LI.C

By By:

Naime: Mark Alfenito

Mark Alfenito Name: Mal
Title: Managing Member Title: Managing Member ‘Title: Managing Member

MEMBERS: MEMBTR MEMBERS:

ENGEN BIO, INC., 2 Delaware corporation ENGEN BIO, INC., a Delaware corp

By:
Name: Mark Alfenito jark Alfenito
Title: President

am:
Title: President

ark Alfenito Mark Alfenito

Mark Baer Mark Baer

Gieoff Yarranton

Andy Kumamoto Rumamoto Andy Kumam

Bruce Buer




Mark Baer 2,709,453
Others 432,500
Existing Investors 2,508.981




