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OZFUND, INC.  

BYLAWS 

ARTICLE I — MEETINGS OF STOCKHOLDERS 

1.1 Place of Meeting.  Meetings of stockholders of OZFund, Inc. (the “Company”) shall be 

held at any place, within or outside the State of Delaware, determined by the Company’s board of 

directors (the “Board”). The Board may, in its sole discretion, determine that a meeting of stockholders 

shall not be held at any place, but may instead be held solely by means of remote communication as 

authorized by Section 211(a)(2) of the Delaware General Corporation Law (the “DGCL”). In the absence 

of any such designation or determination, stockholders’ meetings shall be held at the Company’s principal 

executive office. 

1.2 Annual Meeting.  Unless directors are elected by written consent in lieu of an annual 

meeting as permitted by Section 211(b) of the DGCL, an annual meeting of stockholders shall be held for 

the election of directors at such date and time as may be designated by resolution of the Board from time 

to time. Stockholders may, unless the certificate of incorporation otherwise provides, act by written 

consent to elect directors; provided, however, that, if such consent is less than unanimous, such action by 

written consent may be in lieu of holding an annual meeting only if all of the directorships to which 

directors could be elected at an annual meeting held at the effective time of such action are vacant and are 

filled by such action. Any other proper business may be transacted at the annual meeting. 

1.3 Special Meeting.  A special meeting of the stockholders may be called at any time by the 

Board, Chairperson of the Board, Chief Executive Officer or President (in the absence of a Chief 

Executive Officer) or by one or more stockholders holding shares in the aggregate entitled to cast not less 

than 10% of the votes at that meeting. 

If any person(s) other than the Board calls a special meeting, the request shall:  

(i) be in writing;  

(ii) specify the time of such meeting and the general nature of the business proposed 

to be transacted; and 

(iii) be delivered personally or sent by registered mail or by facsimile transmission to 

the Chairperson of the Board, the Chief Executive Officer, the President (in the absence of a Chief 

Executive Officer) or the Secretary of the Company.  
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The officer(s) receiving the request shall cause notice to be promptly given to the stockholders 

entitled to vote at such meeting, in accordance with these bylaws, that a meeting will be held at the time 

requested by the person or persons calling the meeting. No business may be transacted at such special 

meeting other than the business specified in such notice to stockholders. Nothing contained in this 

paragraph of this Section 1.3 shall be construed as limiting, fixing, or affecting the time when a meeting 

of stockholders called by action of the Board may be held. 

1.4 Notice of Stockholders’ Meetings.  Whenever stockholders are required or permitted to 

take any action at a meeting, a written notice of the meeting shall be given which shall state the place, if 

any, date and hour of the meeting, the means of remote communications, if any, by which stockholders 

and proxy holders may be deemed to be present in person and vote at such meeting, the record date for 

determining the stockholders entitled to vote at the meeting, if such date is different from the record date 

for determining stockholders entitled to notice of the meeting, and, in the case of a special meeting, the 

purpose or purposes for which the meeting is called. Except as otherwise provided in the DGCL, the 

certificate of incorporation or these bylaws, the written notice of any meeting of stockholders shall be 

given not less than 10 nor more than 60 days before the date of the meeting to each stockholder entitled to 

vote at such meeting as of the record date for determining the stockholders entitled to notice of the 

meeting. 

1.5 Quorum.  Except as otherwise provided by law, the certificate of incorporation or these 

bylaws, at each meeting of stockholders the presence in person or by proxy of the holders of shares of 

stock having a majority of the votes which could be cast by the holders of all outstanding shares of stock 

entitled to vote at the meeting shall be necessary and sufficient to constitute a quorum. Where a separate 

vote by a class or series or classes or series is required, a majority of the outstanding shares of such class 

or series or classes or series, present in person or represented by proxy, shall constitute a quorum entitled 

to take action with respect to that vote on that matter, except as otherwise provided by law, the certificate 

of incorporation or these bylaws. 

If, however, such quorum is not present or represented at any meeting of the stockholders, then 

either (i) the chairperson of the meeting, or (ii) the stockholders entitled to vote at the meeting, present in 

person or represented by proxy, shall have the power to adjourn the meeting from time to time, in the 

manner provided in Section 1.6, until a quorum is present or represented.  

1.6 Adjourned Meeting; Notice.  Any meeting of stockholders, annual or special, may 

adjourn from time to time to reconvene at the same or some other place, and notice need not be given of 

the adjourned meeting if the time, place, if any, thereof, and the means of remote communications, if any, 

by which stockholders and proxy holders may be deemed to be present in person and vote at such 

adjourned meeting are announced at the meeting at which the adjournment is taken. At the adjourned 

meeting, the Company may transact any business which might have been transacted at the original 

meeting. If the adjournment is for more than 30 days, a notice of the adjourned meeting shall be given to 

each stockholder of record entitled to vote at the meeting. If after the adjournment a new record date for 

stockholders entitled to vote is fixed for the adjourned meeting, the Board shall fix a new record date for 

notice of such adjourned meeting in accordance with Section 213(a) of the DGCL and Section 1.10, and 
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shall give notice of the adjourned meeting to each stockholder of record entitled to vote at such adjourned 

meeting as of the record date fixed for notice of such adjourned meeting. 

1.7 Conduct of Business.  Meetings of stockholders shall be presided over by the 

Chairperson of the Board, if any, or in his or her absence by the Vice Chairperson of the Board, if any, or 

in the absence of the foregoing persons by the Chief Executive Officer, or in the absence of the foregoing 

persons by the President, or in the absence of the foregoing persons by a Vice President, or in the absence 

of the foregoing persons by a chairperson designated by the Board, or in the absence of such designation 

by a chairperson chosen at the meeting. The Secretary shall act as secretary of the meeting, but in his or 

her absence the chairperson of the meeting may appoint any person to act as secretary of the meeting. The 

chairperson of any meeting of stockholders shall determine the order of business and the procedure at the 

meeting, including such regulation of the manner of voting and the conduct of business. 

1.8 Voting.  The stockholders entitled to vote at any meeting of stockholders shall be 

determined in accordance with the provisions of Section 1.10, subject to Section 217 (relating to voting 

rights of fiduciaries, pledgors and joint owners of stock) and Section 218 (relating to voting trusts and 

other voting agreements) of the DGCL. 

Except as may be otherwise provided in the certificate of incorporation, each stockholder entitled 

to vote at any meeting of stockholders shall be entitled to one vote for each share of capital stock held by 

such stockholder which has voting power upon the matter in question. Voting at meetings of stockholders 

need not be by written ballot and, unless otherwise required by law, need not be conducted by inspectors 

of election unless so determined by the holders of shares of stock having a majority of the votes which 

could be cast by the holders of all outstanding shares of stock entitled to vote thereon which are present in 

person or by proxy at such meeting. If authorized by the Board, such requirement of a written ballot shall 

be satisfied by a ballot submitted by electronic transmission (as defined in Section 7.2), provided that any 

such electronic transmission must either set forth or be submitted with information from which it can be 

determined that the electronic transmission was authorized by the stockholder or proxy holder. 

Except as otherwise required by law, the certificate of incorporation or these bylaws, in all 

matters other than the election of directors, the affirmative vote of a majority of the voting power of the 

shares present in person or represented by proxy at the meeting and entitled to vote on the subject matter 

shall be the act of the stockholders. Except as otherwise required by law, the certificate of incorporation 

or these bylaws, directors shall be elected by a plurality of the voting power of the shares present in 

person or represented by proxy at the meeting and entitled to vote on the election of directors. Where a 

separate vote by a class or series or classes or series is required, in all matters other than the election of 

directors, the affirmative vote of the majority of shares of such class or series or classes or series present 

in person or represented by proxy at the meeting shall be the act of such class or series or classes or series, 

except as otherwise provided by law, the certificate of incorporation or these bylaws. 

1.9 Stockholder Action by Written Consent Without a Meeting.  Unless otherwise provided 

in the certificate of incorporation, any action required by the DGCL to be taken at any annual or special 

meeting of stockholders of a corporation, or any action which may be taken at any annual or special 

meeting of such stockholders, may be taken without a meeting, without prior notice, and without a vote, if 
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a consent or consents in writing, setting forth the action so taken, shall be signed by the holders of 

outstanding stock having not less than the minimum number of votes that would be necessary to authorize 

or take such action at a meeting at which all shares entitled to vote thereon were present and voted. 

An electronic transmission (as defined in Section 7.2) consenting to an action to be taken and 

transmitted by a stockholder or proxy holder, or by a person or persons authorized to act for a stockholder 

or proxy holder, shall be deemed to be written, signed and dated for purposes of this section, provided 

that any such electronic transmission sets forth or is delivered with information from which the Company 

can determine (i) that the electronic transmission was transmitted by the stockholder or proxy holder or by 

a person or persons authorized to act for the stockholder or proxy holder and (ii) the date on which such 

stockholder or proxy holder or authorized person or persons transmitted such electronic transmission. 

In the event that the Board shall have instructed the officers of the Company to solicit the vote or 

written consent of the stockholders of the Company, an electronic transmission of a stockholder written 

consent given pursuant to such solicitation may be delivered to the Secretary or the President of the 

Company or to a person designated by the Secretary or the President. The Secretary or the President of 

the Company or a designee of the Secretary or the President shall cause any such written consent by 

electronic transmission to be reproduced in paper form and inserted into the corporate records. 

Prompt notice of the taking of the corporate action without a meeting by less than unanimous 

written consent shall be given to those stockholders who have not consented in writing and who, if the 

action had been taken at a meeting, would have been entitled to notice of the meeting if the record date 

for notice of such meeting had been the date that written consents signed by a sufficient number of 

holders to take the action were delivered to the Company as provided in Section 228 of the DGCL. In the 

event that the action which is consented to is such as would have required the filing of a certificate under 

any provision of the DGCL, if such action had been voted on by stockholders at a meeting thereof, the 

certificate filed under such provision shall state, in lieu of any statement required by such provision 

concerning any vote of stockholders, that written consent has been given in accordance with Section 228 

of the DGCL. 

1.10 Record Dates.  In order that the Company may determine the stockholders entitled to 

notice of any meeting of stockholders or any adjournment thereof, the Board may fix a record date, which 

record date shall not precede the date upon which the resolution fixing the record date is adopted by the 

Board and which record date shall not be more than 60 nor less than 10 days before the date of such 

meeting. If the Board so fixes a date, such date shall also be the record date for determining the 

stockholders entitled to vote at such meeting unless the Board determines, at the time it fixes such record 

date, that a later date on or before the date of the meeting shall be the date for making such determination. 

If no record date is fixed by the Board, the record date for determining stockholders entitled to 

notice of and to vote at a meeting of stockholders shall be at the close of business on the day next 

preceding the day on which notice is given, or, if notice is waived, at the close of business on the day next 

preceding the day on which the meeting is held. 
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A determination of stockholders of record entitled to notice of or to vote at a meeting of 

stockholders shall apply to any adjournment of the meeting; provided, however, that the Board may fix a 

new record date for determination of stockholders entitled to vote at the adjourned meeting, and in such 

case shall also fix as the record date for stockholders entitled to notice of such adjourned meeting the 

same or an earlier date as that fixed for determination of stockholders entitled to vote in accordance with 

the provisions of Section 213 of the DGCL and this Section 1.10 at the adjourned meeting. 

In order that the Company may determine the stockholders entitled to consent to corporate action 

in writing without a meeting, the Board may fix a record date, which record date shall not precede the 

date upon which the resolution fixing the record date is adopted by the Board, and which date shall not be 

more than 10 days after the date upon which the resolution fixing the record date is adopted by the Board. 

If no record date has been fixed by the Board, the record date for determining stockholders entitled to 

consent to corporate action in writing without a meeting, when no prior action by the Board is required by 

law, shall be the first date on which a signed written consent setting forth the action taken or proposed to 

be taken is delivered to the Company in accordance with applicable law. If no record date has been fixed 

by the Board and prior action by the Board is required by law, the record date for determining 

stockholders entitled to consent to corporate action in writing without a meeting shall be at the close of 

business on the day on which the Board adopts the resolution taking such prior action. 

In order that the Company may determine the stockholders entitled to receive payment of any 

dividend or other distribution or allotment of any rights or the stockholders entitled to exercise any rights 

in respect of any change, conversion or exchange of stock, or for the purpose of any other lawful action, 

the Board may fix a record date, which record date shall not precede the date upon which the resolution 

fixing the record date is adopted, and which record date shall be not more than 60 days prior to such 

action. If no record date is fixed, the record date for determining stockholders for any such purpose shall 

be at the close of business on the day on which the Board adopts the resolution relating thereto. 

1.11 Proxies.  Each stockholder entitled to vote at a meeting of stockholders or to express 

consent or dissent to corporate action in writing without a meeting may authorize another person or 

persons to act for such stockholder by proxy authorized by an instrument in writing or by a transmission 

permitted by law filed in accordance with the procedure established for the meeting, but no such proxy 

shall be voted or acted upon after three years from its date, unless the proxy provides for a longer period. 

The revocability of a proxy that states on its face that it is irrevocable shall be governed by the provisions 

of Section 212 of the DGCL. 

1.12 List of Stockholders Entitled to Vote.  The officer who has charge of the stock ledger of 

the Company shall prepare and make, at least 10 days before every meeting of stockholders, a complete 

list of the stockholders entitled to vote at the meeting; provided, however, if the record date for 

determining the stockholders entitled to vote is less than 10 days before the meeting date, the list shall 

reflect the stockholders entitled to vote as of the tenth day before the meeting date, arranged in 

alphabetical order, and showing the address of each stockholder and the number of shares registered in 

the name of each stockholder. The Company shall not be required to include electronic mail addresses or 

other electronic contact information on such list. Such list shall be open to the examination of any 

stockholder for any purpose germane to the meeting for a period of at least 10 days prior to the meeting: 
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(i) on a reasonably accessible electronic network, provided that the information required to gain access to 

such list is provided with the notice of the meeting, or (ii) during ordinary business hours, at the 

Company’s principal place of business. In the event that the Company determines to make the list 

available on an electronic network, the Company may take reasonable steps to ensure that such 

information is available only to stockholders of the Company. If the meeting is to be held at a place, then 

the list shall be produced and kept at the time and place of the meeting during the whole time thereof, and 

may be examined by any stockholder who is present. If the meeting is to be held solely by means of 

remote communication, then the list shall also be open to the examination of any stockholder during the 

whole time of the meeting on a reasonably accessible electronic network, and the information required to 

access such list shall be provided with the notice of the meeting.  

ARTICLE II — DIRECTORS 

2.1 Powers.  The business and affairs of the Company shall be managed by or under the 

direction of the Board, except as may be otherwise provided in the DGCL or the certificate of 

incorporation of the Company. 

2.2 Number of Directors.  The Board shall consist of one or more members, each of whom 

shall be a natural person. Unless the certificate of incorporation fixes the number of directors, the number 

of directors shall be determined from time to time by resolution of the Board. No reduction of the 

authorized number of directors shall have the effect of removing any director before that director’s term 

of office expires. 

2.3 Election, Qualification and Term of Office of Directors.  Except as provided in 

Section 2.4, and subject to Sections 1.2 and 1.9, directors shall be elected at each annual meeting of 

stockholders. Directors need not be stockholders unless so required by the certificate of incorporation or 

these bylaws. The certificate of incorporation or these bylaws may prescribe other qualifications for 

directors. Each director shall hold office until such director’s successor is elected and qualified or until 

such director’s earlier death, resignation or removal. 

2.4 Resignation and Vacancies.  Any director may resign at any time upon notice given in 

writing or by electronic transmission to the Company. A resignation is effective when the resignation is 

delivered unless the resignation specifies a later effective date or an effective date determined upon the 

happening of an event or events. A resignation which is conditioned upon the director failing to receive a 

specified vote for reelection as a director may provide that it is irrevocable. Unless otherwise provided in 

the certificate of incorporation or these bylaws, when one or more directors resign from the Board, 

effective at a future date, a majority of the directors then in office, including those who have so resigned, 

shall have power to fill such vacancy or vacancies, the vote thereon to take effect when such resignation 

or resignations shall become effective. 

Unless otherwise provided in the certificate of incorporation or these bylaws: 

(i) Vacancies and newly created directorships resulting from any increase in the 

authorized number of directors elected by all of the stockholders having the right to vote as a single class 
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may be filled by a majority of the directors then in office, although less than a quorum, or by a sole 

remaining director. 

(ii) Whenever the holders of any class or classes of stock or series thereof are entitled 

to elect one or more directors by the provisions of the certificate of incorporation, vacancies and newly 

created directorships of such class or classes or series may be filled by a majority of the directors elected 

by such class or classes or series thereof then in office, or by a sole remaining director so elected. 

If at any time, by reason of death or resignation or other cause, the Company should have no 

directors in office, then any officer or any stockholder or an executor, administrator, trustee or guardian of 

a stockholder, or other fiduciary entrusted with like responsibility for the person or estate of a 

stockholder, may call a special meeting of stockholders in accordance with the provisions of the 

certificate of incorporation or these bylaws, or may apply to the Court of Chancery for a decree 

summarily ordering an election as provided in Section 211 of the DGCL. 

If, at the time of filling any vacancy or any newly created directorship, the directors then in office 

constitute less than a majority of the whole Board (as constituted immediately prior to any such increase), 

the Court of Chancery may, upon application of any stockholder or stockholders holding at least 10% of 

the voting stock at the time outstanding having the right to vote for such directors, summarily order an 

election to be held to fill any such vacancies or newly created directorships, or to replace the directors 

chosen by the directors then in office as aforesaid, which election shall be governed by the provisions of 

Section 211 of the DGCL as far as applicable. 

A director elected to fill a vacancy shall be elected for the unexpired term of his or her 

predecessor in office and until such director’s successor is elected and qualified, or until such director’s 

earlier death, resignation or removal. 

2.5 Place of Meetings; Meetings by Telephone.  The Board may hold meetings, both regular 

and special, either within or outside the State of Delaware. 

Unless otherwise restricted by the certificate of incorporation or these bylaws, members of the 

Board, or any committee designated by the Board, may participate in a meeting of the Board, or any 

committee, by means of conference telephone or other communications equipment by means of which all 

persons participating in the meeting can hear each other, and such participation in a meeting shall 

constitute presence in person at the meeting. 

2.6 Conduct of Business.  Meetings of the Board shall be presided over by the Chairperson 

of the Board, if any, or in his or her absence by the Vice Chairperson of the Board, if any, or in the 

absence of the foregoing persons by a chairperson designated by the Board, or in the absence of such 

designation by a chairperson chosen at the meeting. The Secretary shall act as secretary of the meeting, 

but in his or her absence the chairperson of the meeting may appoint any person to act as secretary of the 

meeting. 

2.7 Regular Meetings.  Regular meetings of the Board may be held without notice at such 

time and at such place as shall from time to time be determined by the Board. 
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2.8 Special Meetings; Notice.  Special meetings of the Board for any purpose or purposes 

may be called at any time by the Chairperson of the Board, the Chief Executive Officer, the President, the 

Secretary or any two directors. 

Notice of the time and place of special meetings shall be: 

(i) delivered personally by hand, by courier or by telephone;  

(ii) sent by United States first-class mail, postage prepaid; 

(iii) sent by facsimile; 

(iv) sent by electronic mail; or 

(v) otherwise given by electronic transmission (as defined in Section 7.2), 

directed to each director at that director’s address, telephone number, facsimile number, electronic mail 

address or other contact for notice by electronic transmission, as the case may be, as shown on the 

Company’s records.  

If the notice is (i) delivered personally by hand, by courier or by telephone, (ii) sent by facsimile, 

(iii) sent by electronic mail or (iv) otherwise given by electronic transmission, it shall be delivered, sent or 

otherwise directed to each director, as applicable, at least 24 hours before the time of the holding of the 

meeting. If the notice is sent by United States mail, it shall be deposited in the United States mail at least 

four days before the time of the holding of the meeting. Any oral notice may be communicated to the 

director. The notice need not specify the place of the meeting (if the meeting is to be held at the 

Company’s principal executive office) nor the purpose of the meeting. 

2.9 Quorum; Voting.  At all meetings of the Board, a majority of the total authorized number 

of directors shall constitute a quorum for the transaction of business. If a quorum is not present at any 

meeting of the Board, then the directors present thereat may adjourn the meeting from time to time, 

without notice other than announcement at the meeting, until a quorum is present. A meeting at which a 

quorum is initially present may continue to transact business notwithstanding the withdrawal of directors, 

if any action taken is approved by at least a majority of the required quorum for that meeting. 

The vote of a majority of the directors present at any meeting at which a quorum is present shall 

be the act of the Board, except as may be otherwise specifically provided by statute, the certificate of 

incorporation or these bylaws. 

If the certificate of incorporation provides that one or more directors shall have more or less than 

one vote per director on any matter, every reference in these bylaws to a majority or other proportion of 

the directors shall refer to a majority or other proportion of the votes of the directors. 

2.10 Board Action by Written Consent Without a Meeting.  Unless otherwise restricted by the 

certificate of incorporation or these bylaws, any action required or permitted to be taken at any meeting of 
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the Board, or of any committee thereof, may be taken without a meeting if all members of the Board or 

committee, as the case may be, consent thereto in writing or by electronic transmission and the writing or 

writings or electronic transmission or transmissions are filed with the minutes of proceedings of the Board 

or committee. Such filing shall be in paper form if the minutes are maintained in paper form and shall be 

in electronic form if the minutes are maintained in electronic form. 

2.11 Fees and Compensation of Directors.  Unless otherwise restricted by the certificate of 

incorporation or these bylaws, the Board shall have the authority to fix the compensation of directors. 

2.12 Removal of Directors.  Unless otherwise restricted by statute, the certificate of 

incorporation or these bylaws, any director or the entire Board may be removed, with or without cause, by 

the holders of a majority of the shares then entitled to vote at an election of directors. 

No reduction of the authorized number of directors shall have the effect of removing any director 

prior to the expiration of such director’s term of office. 

ARTICLE III — COMMITTEES 

3.1 Committees of Director.  The Board may designate one or more committees, each 

committee to consist of one or more of the directors of the Company. The Board may designate one or 

more directors as alternate members of any committee, who may replace any absent or disqualified 

member at any meeting of the committee. In the absence or disqualification of a member of a committee, 

the member or members thereof present at any meeting and not disqualified from voting, whether or not 

such member or members constitute a quorum, may unanimously appoint another member of the Board to 

act at the meeting in the place of any such absent or disqualified member. Any such committee, to the 

extent provided in the resolution of the Board or in these bylaws, shall have and may exercise all the 

powers and authority of the Board in the management of the business and affairs of the Company, and 

may authorize the seal of the Company to be affixed to all papers that may require it; but no such 

committee shall have the power or authority to (i) approve or adopt, or recommend to the stockholders, 

any action or matter (other than the election or removal of directors) expressly required by the DGCL to 

be submitted to stockholders for approval, or (ii) adopt, amend or repeal any bylaw of the Company. 

3.2 Committee Minutes.  Each committee shall keep regular minutes of its meetings and 

report the same to the Board when required. 

3.3 Meetings and Actions of Committees.  Meetings and actions of committees shall be 

governed by, and held and taken in accordance with, the provisions of: 

(i) Section 2.5 (Place of Meetings; Meetings by Telephone); 

(ii) Section 2.7 (Regular Meetings); 

(iii) Section 2.8 (Special Meetings; Notice); 
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(iv) Section 2.8(iii) (Quorum; Voting); 

(v) Section 2.10 (Board Action by Written Consent Without a Meeting); and 

(vi) Section 7.5 (Waiver of Notice) 

with such changes in the context of those bylaws as are necessary to substitute the committee and its 

members for the Board and its members. However: 

(i) the time of regular meetings of committees may be determined either by 

resolution of the Board or by resolution of the committee; 

(ii) special meetings of committees may also be called by resolution of the Board; 

and  

(iii) notice of special meetings of committees shall also be given to all alternate 

members, who shall have the right to attend all meetings of the committee. The Board may adopt rules for 

the government of any committee not inconsistent with the provisions of these bylaws. 

Any provision in the certificate of incorporation providing that one or more directors shall have 

more or less than one vote per director on any matter shall apply to voting in any committee or 

subcommittee, unless otherwise provided in the certificate of incorporation or these bylaws. 

3.4 Subcommittees.  Unless otherwise provided in the certificate of incorporation, these 

bylaws or the resolutions of the Board designating the committee, a committee may create one or more 

subcommittees, each subcommittee to consist of one or more members of the committee, and delegate to 

a subcommittee any or all of the powers and authority of the committee. 

ARTICLE IV — OFFICERS 

4.1 Officers.  The officers of the Company shall be a President and a Secretary. The 

Company may also have, at the discretion of the Board, a Chairperson of the Board, a Vice Chairperson 

of the Board, a Chief Executive Officer, one or more Vice Presidents, a Chief Financial Officer, a 

Treasurer, one or more Assistant Treasurers, one or more Assistant Secretaries, and any such other 

officers as may be appointed in accordance with the provisions of these bylaws. Any number of offices 

may be held by the same person. 

4.2 Appointment of Officers.  The Board shall appoint the officers of the Company, except 

such officers as may be appointed in accordance with the provisions of Section 4.3. 

4.3 Subordinate Officers.  The Board may appoint, or empower the Chief Executive Officer 

or, in the absence of a Chief Executive Officer, the President, to appoint, such other officers and agents as 

the business of the Company may require. Each of such officers and agents shall hold office for such 
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period, have such authority, and perform such duties as are provided in these bylaws or as the Board may 

from time to time determine. 

4.4 Removal and Resignation of Officers.  Any officer may be removed, either with or 

without cause, by an affirmative vote of the majority of the Board at any regular or special meeting of the 

Board or, except in the case of an officer chosen by the Board, by any officer upon whom such power of 

removal may be conferred by the Board. 

Any officer may resign at any time by giving written notice to the Company. Any resignation 

shall take effect at the date of the receipt of that notice or at any later time specified in that notice. Unless 

otherwise specified in the notice of resignation, the acceptance of the resignation shall not be necessary to 

make it effective. Any resignation is without prejudice to the rights, if any, of the Company under any 

contract to which the officer is a party. 

4.5 Vacancies in Offices.  Any vacancy occurring in any office of the Company shall be 

filled by the Board or as provided in Section 4.3. 

4.6 Representation of Shares of Other Corporations.  Unless otherwise directed by the 

Board, the President or any other person authorized by the Board or the President is authorized to vote, 

represent and exercise on behalf of the Company all rights incident to any and all shares of any other 

corporation or corporations standing in the name of the Company. The authority granted herein may be 

exercised either by such person directly or by any other person authorized to do so by proxy or power of 

attorney duly executed by such person having the authority. 

4.7 Authority and Duties of Officers.  Except as otherwise provided in these bylaws, the 

officers of the Company shall have such powers and duties in the management of the Company as may be 

designated from time to time by the Board and, to the extent not so provided, as generally pertain to their 

respective offices, subject to the control of the Board. 

ARTICLE V — INDEMNIFICATION 

5.1 Indemnification of Directors and Officers in Third Party Proceedings.  Subject to the 

other provisions of this Article V, the Company shall indemnify, to the fullest extent permitted by the 

DGCL, as now or hereinafter in effect, any person who was or is a party or is threatened to be made a 

party to any threatened, pending or completed action, suit or proceeding, whether civil, criminal, 

administrative or investigative (a “Proceeding”) (other than an action by or in the right of the Company) 

by reason of the fact that such person is or was a director or officer of the Company, or is or was a 

director or officer of the Company serving at the request of the Company as a director, officer, employee 

or agent of another corporation, partnership, joint venture, trust or other enterprise, against expenses 

(including attorneys’ fees), judgments, fines and amounts paid in settlement actually and reasonably 

incurred by such person in connection with such Proceeding if such person acted in good faith and in a 

manner such person reasonably believed to be in or not opposed to the best interests of the Company, and, 

with respect to any criminal action or proceeding, had no reasonable cause to believe such person’s 

conduct was unlawful. The termination of any Proceeding by judgment, order, settlement, conviction, or 
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upon a plea of nolo contendere or its equivalent, shall not, of itself, create a presumption that the person 

did not act in good faith and in a manner which such person reasonably believed to be in or not opposed 

to the best interests of the Company, and, with respect to any criminal action or proceeding, had 

reasonable cause to believe that such person’s conduct was unlawful. 

 

5.2 Indemnification of Directors and Officers in Actions by or in the Right of the 

Company.  Subject to the other provisions of this Article V, the Company shall indemnify, to the fullest 

extent permitted by the DGCL, as now or hereinafter in effect, any person who was or is a party or is 

threatened to be made a party to any threatened, pending or completed action or suit by or in the right of 

the Company to procure a judgment in its favor by reason of the fact that such person is or was a director 

or officer of the Company, or is or was a director or officer of the Company serving at the request of the 

Company as a director, officer, employee or agent of another corporation, partnership, joint venture, trust 

or other enterprise against expenses (including attorneys’ fees) actually and reasonably incurred by such 

person in connection with the defense or settlement of such action or suit if such person acted in good 

faith and in a manner such person reasonably believed to be in or not opposed to the best interests of the 

Company; except that no indemnification shall be made in respect of any claim, issue or matter as to 

which such person shall have been adjudged to be liable to the Company unless and only to the extent that 

the Court of Chancery or the court in which such action or suit was brought shall determine upon 

application that, despite the adjudication of liability but in view of all the circumstances of the case, such 

person is fairly and reasonably entitled to indemnity for such expenses which the Court of Chancery or 

such other court shall deem proper. 

5.3 Successful Defense.  To the extent that a present or former director or officer of the 

Company has been successful on the merits or otherwise in defense of any action, suit or proceeding 

described in Section 5.1 or Section 5.2, or in defense of any claim, issue or matter therein, such person 

shall be indemnified against expenses (including attorneys’ fees) actually and reasonably incurred by such 

person in connection therewith. 

5.4 Indemnification of Others.  Subject to the other provisions of this Article V, the 

Company shall have power to indemnify its employees and agents to the extent not prohibited by the 

DGCL or other applicable law. The Board shall have the power to delegate to such person or persons the 

determination of whether employees or agents shall be indemnified. 

5.5 Advanced Payment of Expenses.  Expenses (including attorneys’ fees) incurred by an 

officer or director of the Company in defending any Proceeding shall be paid by the Company in advance 

of the final disposition of such Proceeding upon receipt of a written request therefor (together with 

documentation reasonably evidencing such expenses) and an undertaking by or on behalf of the person to 

repay such amounts if it shall ultimately be determined that the person is not entitled to be indemnified 

under this Article V or the DGCL. Such expenses (including attorneys’ fees) incurred by former directors 

and officers or other employees and agents of the Company or by persons serving at the request of the 

Company as directors, officers, employees or agents of another corporation, partnership, joint venture, 

trust or other enterprise may be so paid upon such terms and conditions, if any, as the Company deems 
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appropriate. The right to advancement of expenses shall not apply to any Proceeding for which indemnity 

is excluded pursuant to these bylaws, but shall apply to any Proceeding referenced in Section 5.6(ii) or 

5.6(iii) prior to a determination that the person is not entitled to be indemnified by the Company. 

Notwithstanding the foregoing, unless otherwise determined pursuant to Section 5.8, no advance 

shall be made by the Company to an officer of the Company (except by reason of the fact that such officer 

is or was a director of the Company, in which event this paragraph shall not apply) in any Proceeding if a 

determination is reasonably and promptly made (i) by a majority vote of the directors who are not parties 

to such Proceeding, even though less than a quorum, or (ii) by a committee of such directors designated 

by majority vote of such directors, even though less than a quorum, or (iii) if there are no such directors, 

or if such directors so direct, by independent legal counsel in a written opinion, that facts known to the 

decision-making party at the time such determination is made demonstrate clearly and convincingly that 

such person acted in bad faith or in a manner that such person did not believe to be in or not opposed to 

the best interests of the Company. 

5.6 Limitation on Indemnification.  Subject to the requirements in Section 5.3 and the 

DGCL, the Company shall not be obligated to indemnify any person pursuant to this Article V in 

connection with any Proceeding (or any part of any Proceeding): 

(i) for which payment has actually been made to or on behalf of such person under 

any statute, insurance policy, indemnity provision, vote or otherwise, except with respect to any excess 

beyond the amount paid; 

(ii) for an accounting or disgorgement of profits pursuant to Section 16(b) of the 

Securities Exchange Act of 1934, as amended, or similar provisions of federal, state or local statutory law 

or common law, if such person is held liable therefor (including pursuant to any settlement arrangements); 

(iii) for any reimbursement of the Company by such person of any bonus or other 

incentive-based or equity-based compensation or of any profits realized by such person from the sale of 

securities of the Company, as required in each case under the Securities Exchange Act of 1934, as 

amended (including any such reimbursements that arise from an accounting restatement of the Company 

pursuant to Section 304 of the Sarbanes-Oxley Act of 2002 (the “Sarbanes-Oxley Act”), or the payment 

to the Company of profits arising from the purchase and sale by such person of securities in violation of 

Section 306 of the Sarbanes-Oxley Act), if such person is held liable therefor (including pursuant to any 

settlement arrangements); 

(iv) initiated by such person, including any Proceeding (or any part of any 

Proceeding) initiated by such person against the Company or its directors, officers, employees, agents or 

other indemnitees, unless (a) the Board authorized the Proceeding (or the relevant part of the Proceeding) 

prior to its initiation, (b) the Company provides the indemnification, in its sole discretion, pursuant to the 

powers vested in the Company under applicable law, (c) otherwise required to be made under Section 5.7 

or (d) otherwise required by applicable law; or 

(v) if prohibited by applicable law. 



 

 

 -16- 

5.7 Determination; Claim.  If a claim for indemnification or advancement of expenses under 

this Article V is not paid by the Company or on its behalf within 90 days after receipt by the Company of 

a written request therefor, the claimant shall be entitled to an adjudication by a court of competent 

jurisdiction of his or her entitlement to such indemnification or advancement of expenses. To the extent 

not prohibited by law, the Company shall indemnify such person against all expenses actually and 

reasonably incurred by such person in connection with any action for indemnification or advancement of 

expenses from the Company under this Article V, to the extent such person is successful in such action, 

and, if requested by such person, shall advance such expenses to such person, subject to the provisions of 

Section 5.5. In any such suit, the Company shall, to the fullest extent not prohibited by law, have the 

burden of proving that the claimant is not entitled to the requested indemnification or advancement of 

expenses. 

5.8 Non-Exclusivity of Rights.  The indemnification and advancement of expenses provided 

by, or granted pursuant to, this Article V shall not be deemed exclusive of any other rights to which those 

seeking indemnification or advancement of expenses may be entitled under the certificate of 

incorporation or any statute, bylaw, agreement, vote of stockholders or disinterested directors or 

otherwise, both as to action in such person’s official capacity and as to action in another capacity while 

holding such office. The Company is specifically authorized to enter into individual contracts with any or 

all of its directors, officers, employees or agents respecting indemnification and advancement of 

expenses, to the fullest extent not prohibited by the DGCL or other applicable law. 

5.9 Insurance.  The Company may purchase and maintain insurance on behalf of any person 

who is or was a director, officer, employee or agent of the Company, or is or was serving at the request of 

the Company as a director, officer, employee or agent of another corporation, partnership, joint venture, 

trust or other enterprise against any liability asserted against such person and incurred by such person in 

any such capacity, or arising out of such person’s status as such, whether or not the Company would have 

the power to indemnify such person against such liability under the provisions of the DGCL. 

5.10 Survival.  The rights to indemnification and advancement of expenses conferred by this 

Article V shall continue as to a person who has ceased to be a director, officer, employee or agent and 

shall inure to the benefit of the heirs, executors and administrators of such a person. 

5.11 Effect of Repeal or Modification.  A right to indemnification or to advancement of 

expenses arising under a provision of the certificate of incorporation or a bylaw shall not be eliminated or 

impaired by an amendment to the certificate of incorporation or these bylaws after the occurrence of the 

act or omission that is the subject of the civil, criminal, administrative or investigative action, suit or 

proceeding for which indemnification or advancement of expenses is sought, unless the provision in 

effect at the time of such act or omission explicitly authorizes such elimination or impairment after such 

action or omission has occurred. 

5.12 Certain Definitions.  For purposes of this Article V, references to the “Company” shall 

include, in addition to the resulting corporation, any constituent corporation (including any constituent of 

a constituent) absorbed in a consolidation or merger which, if its separate existence had continued, would 

have had power and authority to indemnify its directors, officers, employees or agents, so that any person 
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who is or was a director, officer, employee or agent of such constituent corporation, or is or was serving 

at the request of such constituent corporation as a director, officer, employee or agent of another 

corporation, partnership, joint venture, trust or other enterprise, shall stand in the same position under the 

provisions of this Article V with respect to the resulting or surviving corporation as such person would 

have with respect to such constituent corporation if its separate existence had continued. For purposes of 

this Article V, references to “other enterprises” shall include employee benefit plans; references to 

“fines” shall include any excise taxes assessed on a person with respect to an employee benefit plan; and 

references to “serving at the request of the Company” shall include any service as a director, officer, 

employee or agent of the Company which imposes duties on, or involves services by, such director, 

officer, employee or agent with respect to an employee benefit plan, its participants or beneficiaries; and a 

person who acted in good faith and in a manner such person reasonably believed to be in the interest of 

the participants and beneficiaries of an employee benefit plan shall be deemed to have acted in a manner 

“not opposed to the best interests of the Company” as referred to in this Article V. 

ARTICLE VI — STOCK 

6.1 Stock Certificates; Partly Paid Shares.  The shares of the Company shall be represented 

by certificates, provided that the Board may provide by resolution or resolutions that some or all of any or 

all classes or series of its stock shall be uncertificated shares. Any such resolution shall not apply to 

shares represented by a certificate until such certificate is surrendered to the Company. Every holder of 

stock represented by certificates shall be entitled to have a certificate signed by, or in the name of the 

Company by the Chairperson of the Board or Vice-Chairperson of the Board, or the President or a Vice-

President, and by the Treasurer or an Assistant Treasurer, or the Secretary or an Assistant Secretary of the 

Company representing the number of shares registered in certificate form. Any or all of the signatures on 

the certificate may be a facsimile. In case any officer, transfer agent or registrar who has signed or whose 

facsimile signature has been placed upon a certificate has ceased to be such officer, transfer agent or 

registrar before such certificate is issued, it may be issued by the Company with the same effect as if such 

person were such officer, transfer agent or registrar at the date of issue. The Company shall not have 

power to issue a certificate in bearer form. 

The Company may issue the whole or any part of its shares as partly paid and subject to call for 

the remainder of the consideration to be paid therefor. Upon the face or back of each stock certificate 

issued to represent any such partly paid shares, or upon the books and records of the Company in the case 

of uncertificated partly paid shares, the total amount of the consideration to be paid therefor and the 

amount paid thereon shall be stated. Upon the declaration of any dividend on fully paid shares, the 

Company shall declare a dividend upon partly paid shares of the same class, but only upon the basis of the 

percentage of the consideration actually paid thereon. 

6.2 Special Designation on Certificates.  If the Company is authorized to issue more than 

one class of stock or more than one series of any class, then the powers, the designations, the preferences, 

and the relative, participating, optional or other special rights of each class of stock or series thereof and 

the qualifications, limitations or restrictions of such preferences and/or rights shall be set forth in full or 

summarized on the face or back of the certificate that the Company shall issue to represent such class or 
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series of stock; provided that, except as otherwise provided in Section 202 of the DGCL, in lieu of the 

foregoing requirements there may be set forth on the face or back of the certificate that the Company shall 

issue to represent such class or series of stock, a statement that the Company will furnish without charge 

to each stockholder who so requests the powers, designations, preferences and relative, participating, 

optional or other special rights of each class of stock or series thereof and the qualifications, limitations or 

restrictions of such preferences and/or rights. Within a reasonable time after the issuance or transfer of 

uncertificated stock, the Company shall send to the registered owner thereof a written notice containing 

the information required to be set forth or stated on certificates pursuant to this Section 6.2 or 

Sections 156, 202(a) or 218(a) of the DGCL or with respect to this Section 6.2 a statement that the 

Company will furnish without charge to each stockholder who so requests the powers, designations, 

preferences and relative, participating, optional or other special rights of each class of stock or series 

thereof and the qualifications, limitations or restrictions of such preferences and/or rights. Except as 

otherwise expressly provided by law, the rights and obligations of the holders of uncertificated stock and 

the rights and obligations of the holders of certificates representing stock of the same class and series 

shall be identical. 

6.3 Lost Certificates.  Except as provided in this Section 6.3, no new certificates for shares 

shall be issued to replace a previously issued certificate unless the latter is surrendered to the Company 

and cancelled at the same time. The Company may issue a new certificate of stock or uncertificated shares 

in the place of any certificate theretofore issued by it, alleged to have been lost, stolen or destroyed, and 

the Company may require the owner of the lost, stolen or destroyed certificate, or such owner’s legal 

representative, to give the Company a bond sufficient to indemnify it against any claim that may be made 

against it on account of the alleged loss, theft or destruction of any such certificate or the issuance of such 

new certificate or uncertificated shares. 

6.4 Dividends.  The Board, subject to any restrictions contained in the certificate of 

incorporation or applicable law, may declare and pay dividends upon the shares of the Company’s capital 

stock. Dividends may be paid in cash, in property, or in shares of the Company’s capital stock, subject to 

the provisions of the certificate of incorporation. 

The Board may set apart out of any of the funds of the Company available for dividends a reserve 

or reserves for any proper purpose and may abolish any such reserve. 

6.5 Stock Transfer Agreements.  The Company shall have power to enter into and perform 

any agreement with any number of stockholders of any one or more classes of stock of the Company to 

restrict the transfer of shares of stock of the Company of any one or more classes owned by such 

stockholders in any manner not prohibited by the DGCL. 

6.6 Registered Stockholders.  The Company: 

(i)  shall be entitled to recognize the exclusive right of a person registered on its 

books as the owner of shares to receive dividends and to vote as such owner;  
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(ii) shall be entitled to hold liable for calls and assessments the person registered on 

its books as the owner of shares; and  

(iii) shall not be bound to recognize any equitable or other claim to or interest in such 

share or shares on the part of another person, whether or not it shall have express or other notice thereof, 

except as otherwise provided by the laws of Delaware. 

6.7 Transfers.  Transfers of record of shares of stock of the Company shall be made only 

upon its books by the holders thereof, in person or by an attorney duly authorized, and, if such stock is 

certificated, upon the surrender of a certificate or certificates for a like number of shares, properly 

endorsed or accompanied by proper evidence of succession, assignation or authority to transfer. Any 

transfer, sale, or assignment of any of the shares of the Corporation, other than according to the terms of 

this Agreement is void and transfers no right, title, or interest in or to those shares to the purported 

transferee, buyer, or assignee. Each Shareholder shall have the right to vote shares held of record and to 

receive dividends paid on them until the shares are sold or transferred in accordance with this Agreement 

A Shareholder may transfer all or any part of his or her shares if that transfer is approved in writing by a 

majority of the aggregate of the remaining untransferred shares.  

6.8 Right of First Refusal.   No stockholder shall sell, assign, pledge, or in any manner 

transfer any of the shares of Common Stock of the Company (“Common Stock”) or any right or interest 

therein, whether voluntarily or by operation of law, or by gift or otherwise, except by a transfer which 

meets the requirements hereinafter set forth: 

(i) If the stockholder receives from anyone a bona fide offer acceptable to the 

stockholder to purchase any Common Stock held by such stockholder, then the stockholder shall first give 

written notice thereof to the Company.  The notice shall name the proposed transferee and state the 

number of shares of Common Stock to be transferred, the price per share and all other terms and 

conditions of the offer. 

(ii) For fifteen (15) days following receipt of such notice, the Company or its assigns 

shall have the option to purchase all or, with the consent of the stockholder, any lesser part of the 

Common Stock specified in the notice at the price and upon the terms set forth in such bona fide offer. In 

the event the Company elects to purchase all or, as agreed by the stockholder, a lesser part, of the 

Common Stock, it shall give written notice to the selling stockholder of its election and settlement for 

said Common Stock shall be made as provided below in paragraph 6.8(iii). 

(iii) In the event the Company elects to acquire any of the Common Stock of the 

selling stockholder as specified in said selling stockholder’s notice, the Secretary of the Company shall so 

notify the selling stockholder and settlement thereof shall be made in cash within thirty (30) days after the 

Secretary of the Company receives said selling stockholder’s notice; provided that if the terms of payment 

set forth in said selling stockholder’s notice were other than cash against delivery, the Company shall pay 

for said Common Stock on the same terms and conditions set forth in said selling stockholder’s notice. 
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(iv) In the event the Company does not elect to acquire all of the Common Stock 

specified in the selling stockholder’s notice, said selling stockholder may, within the sixty (60) day period 

following the expiration of the option rights granted to the Company, sell elsewhere the Common Stock 

specified in said selling stockholder’s notice which were not acquired by the Company, in accordance 

with the provisions of paragraph 6.8(iii) of this Section, provided that said sale shall not be on terms and 

conditions more favorable to the purchaser than those contained in the bona fide offer set forth in said 

selling stockholder’s notice. All Common Stock so sold by said selling stockholder shall continue to be 

subject to the provisions of this Section in the same manner as before said transfer. 

(v) Anything to the contrary contained herein notwithstanding, the following 

transactions shall be exempt from the provisions of this Section: 

(a)  A stockholder’s transfer of any or all Common Stock held either during 

such stockholder’s lifetime or on death by will or intestacy to such stockholder’s family.  “Immediate 

family” as used herein shall mean spouse, lineal descendent, father, mother, brother, or sister of the 

stockholder making such transfer. 

(b) A stockholder’s bona fide pledge or mortgage of any Common Stock 

with a commercial lending institution, provided that any subsequent transfer of said Common Stock by 

said institution shall be conducted in the manner set forth in this Section. 

(c) A stockholder’s transfer of any or all of such stockholder’s Common 

Stock to any other stockholder of the Company. 

(d) A stockholder’s transfer of any or all of such stockholder’s Common 

Stock to a person who, at the time of such transfer, is an officer or director of the Company. 

(e) A corporate stockholder’s transfer of any or all of its Common Stock 

pursuant to and in accordance with the terms of any merger, consolidation, reclassification of Common 

Stock or capital reorganization of the corporate stockholder, or pursuant to a sale of all or substantially all 

of the stock or assets of a corporate stockholder. 

(f) A corporate stockholder’s transfer of any or all of its Common Stock to 

any or all of its stockholders. 

(g) A transfer of any or all of the Common Stock held by a stockholder 

which is a limited or general partnership to any or all of its partners. 

(h) In any such case, the transferee, assignee, or other recipient shall receive 

and hold such Common Stock subject to the provisions of this Section, and there shall be no further 

transfer of such Common Stock except in accord with this Section. 

(vi) The provisions of this Section may be waived with respect to any transfer either 

by the Company, upon duly authorized action of its Board of Directors, or by the stockholders, upon the 

express written consent of the owners of a majority of the voting power of the Company (excluding the 
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votes represented by those shares of Common Stock to be sold by the selling stockholder).  This Section 

may be amended or repealed either by a duly authorized action of the Board of Directors or by the 

stockholders, upon the express written consent of the owners of a majority of the voting power of the 

Company. 

(vii) Any sale or transfer, or purported sale or transfer, of Common Stock shall be null 

and void unless the terms, conditions, and provisions of this Section are strictly observed and followed. 

(viii) The foregoing right of first refusal shall terminate on either of the following 

dates, whichever shall first occur: 

(a) Ten (10) years from the date of the adoption of these Bylaws or, 

(b) Upon the date, Common Stock of the Company is first offered to the 

public pursuant to a registration statement filed with, and declared effective by, the Securities and 

Exchange Commission under the Securities Act of 1933, as amended. The certificates representing the 

Common Stock shall bear the following legend so long as the foregoing right of first refusal remains in 

effect: 

 

“THE SHARES REPRESENTED BY THIS CERTIFICATE ARE SUBJECT TO A 

RIGHT OF FIRST REFUSAL OPTION IN FAVOR OF THE CORPORATION, AS 

PROVIDED IN THE BYLAWS OF THE CORPORATION.” 

(ix) The provisions of this Section shall not apply to any transfer of shares of 

Preferred Stock of the Company or the shares of Common Stock issued upon conversion thereof. 

ARTICLE VII — MANNER OF GIVING NOTICE AND WAIVER 

7.1 Notice of Stockholder Meetings.  Notice of any meeting of stockholders, if mailed, is 

given when deposited in the United States mail, postage prepaid, directed to the stockholder at such 

stockholder’s address as it appears on the Company’s records. An affidavit of the Secretary or an 

Assistant Secretary of the Company or of the transfer agent or other agent of the Company that the notice 

has been given shall, in the absence of fraud, be prima facie evidence of the facts stated therein. 

7.2 Notice by Electronic Transmission.  Without limiting the manner by which notice 

otherwise may be given effectively to stockholders pursuant to the DGCL, the certificate of incorporation 

or these bylaws, any notice to stockholders given by the Company under any provision of the DGCL, the 

certificate of incorporation or these bylaws shall be effective if given by a form of electronic transmission 

consented to by the stockholder to whom the notice is given. Any such consent shall be revocable by the 

stockholder by written notice to the Company. Any such consent shall be deemed revoked if: 

(i) the Company is unable to deliver by electronic transmission two consecutive 

notices given by the Company in accordance with such consent; and  
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(ii) such inability becomes known to the Secretary or an Assistant Secretary of the 

Company or to the transfer agent, or other person responsible for the giving of notice.  

However, the inadvertent failure to treat such inability as a revocation shall not invalidate any meeting or 

other action. 

Any notice given pursuant to the preceding paragraph shall be deemed given:  

(i) if by facsimile telecommunication, when directed to a number at which the 

stockholder has consented to receive notice; 

(ii) if by electronic mail, when directed to an electronic mail address at which the 

stockholder has consented to receive notice; 

(iii) if by a posting on an electronic network together with separate notice to the 

stockholder of such specific posting, upon the later of (A) such posting and (B) the giving of such 

separate notice; and  

(iv) if by any other form of electronic transmission, when directed to the stockholder.  

An affidavit of the Secretary or an Assistant Secretary or of the transfer agent or other agent of 

the Company that the notice has been given by a form of electronic transmission shall, in the absence of 

fraud, be prima facie evidence of the facts stated therein. 

An “electronic transmission” means any form of communication, not directly involving the 

physical transmission of paper, that creates a record that may be retained, retrieved, and reviewed by a 

recipient thereof, and that may be directly reproduced in paper form by such a recipient through an 

automated process. 

Notice by a form of electronic transmission shall not apply to Sections 164, 296, 311, 312 or 324 

of the DGCL. 

7.3 Notice to Stockholders Sharing an Address.  Except as otherwise prohibited under the 

DGCL, without limiting the manner by which notice otherwise may be given effectively to stockholders, 

any notice to stockholders given by the Company under the provisions of the DGCL, the certificate of 

incorporation or these bylaws shall be effective if given by a single written notice to stockholders who 

share an address if consented to by the stockholders at that address to whom such notice is given. Any 

such consent shall be revocable by the stockholder by written notice to the Company. Any stockholder 

who fails to object in writing to the Company, within 60 days of having been given written notice by the 

Company of its intention to send the single notice, shall be deemed to have consented to receiving such 

single written notice.  

7.4 Notice to Person with Whom Communication is Unlawful.  Whenever notice is required 

to be given, under the DGCL, the certificate of incorporation or these bylaws, to any person with whom 

communication is unlawful, the giving of such notice to such person shall not be required and there shall 
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be no duty to apply to any governmental authority or agency for a license or permit to give such notice to 

such person. Any action or meeting which shall be taken or held without notice to any such person with 

whom communication is unlawful shall have the same force and effect as if such notice had been duly 

given. In the event that the action taken by the Company is such as to require the filing of a certificate 

under the DGCL, the certificate shall state, if such is the fact and if notice is required, that notice was 

given to all persons entitled to receive notice except such persons with whom communication is unlawful. 

7.5 Waiver of Notice.  Whenever notice is required to be given under any provision of the 

DGCL, the certificate of incorporation or these bylaws, a written waiver, signed by the person entitled to 

notice, or a waiver by electronic transmission by the person entitled to notice, whether before or after the 

time of the event for which notice is to be given, shall be deemed equivalent to notice. Attendance of a 

person at a meeting shall constitute a waiver of notice of such meeting, except when the person attends a 

meeting for the express purpose of objecting at the beginning of the meeting, to the transaction of any 

business because the meeting is not lawfully called or convened. Neither the business to be transacted at, 

nor the purpose of, any regular or special meeting of the stockholders need be specified in any written 

waiver of notice or any waiver by electronic transmission unless so required by the certificate of 

incorporation or these bylaws. 

ARTICLE VIII — GENERAL MATTERS 

8.1 Fiscal Year.  The fiscal year of the Company shall be fixed by resolution of the Board 

and may be changed by the Board. 

8.2 Seal.  The Company may adopt a corporate seal, which shall be in such form as may be 

approved from time to time by the Board. The Company may use the corporate seal by causing it or a 

facsimile thereof to be impressed or affixed or in any other manner reproduced. 

8.3 Annual Report.  The Company shall cause an annual report to be sent to the stockholders 

of the Company to the extent required by applicable law. If and so long as there are fewer than 100 

holders of record of the Company’s shares, the requirement of sending an annual report to the 

stockholders of the Company is expressly waived (to the extent permitted under applicable law). 

8.4 Construction; Definitions.  Unless the context requires otherwise, the general provisions, 

rules of construction, and definitions in the DGCL shall govern the construction of these bylaws. Without 

limiting the generality of this provision, the singular number includes the plural, the plural number 

includes the singular, and the term “person” includes both a corporation and a natural person. 

ARTICLE IX — AMENDMENTS 

These bylaws may be adopted, amended or repealed by the stockholders entitled to vote. 

However, the Company may, in its certificate of incorporation, confer the power to adopt, amend or 

repeal bylaws upon the directors. The fact that such power has been so conferred upon the directors shall 

not divest the stockholders of the power, nor limit their power to adopt, amend or repeal bylaws. 



 

 

 -24- 

A bylaw amendment adopted by stockholders which specifies the votes that shall be necessary for 

the election of directors shall not be further amended or repealed by the Board. 

 

 

 

 

 



UNANIMOUS WRITTEN CONSENT 

OF THE BOARD OF DIRECTORS 

OF 

OZFUND, INC.  

 

 

Pursuant to Section 141(f) of the Delaware General Corporation Code and the Bylaws of 

OZFUND, INC., a Delaware corporation (the “Company”), the undersigned, being all the members of the 

board of directors of the Company (the “Board”), hereby consent, approve and adopt the following 

resolutions as if duly adopted at a special meeting of the Board of Directors held for this purpose: 

 

Authorization of Crowdfunding Offering 

 

WHEREAS, it has been proposed that the Company sell and offer up to $250,000 in Convertible 

Note Agreements through an offering under Regulation Crowdfunding (the “Crowdfunding Offering”) 

under the Securities Act of 1933, as amended (the “Securities Act”), pursuant to the terms of a 

convertible promissory note, and the securities issuable upon the conversion thereof, by and among the 

Company and the investor party thereto (each a “Convertible Note Agreement”, and collectively 

“Convertible Note Agreements”), substantially in the form attached hereto as Exhibit A.; and an offering 

memorandum that shall be reviewed by the Board (the “Memorandum”); 

 

WHEREAS, the Board shall review the Memorandum required for the Crowdfunding Offering 

upon submission of the Memorandum to the Board for its approval;  

 

WHEREAS, to comply with Regulation Crowdfunding, the Company must file a Form C with 

the Securities and Exchange Commission (the “SEC”), use an online portal to communicate the 

Crowdfunding Offering, have an independent certified public accountant conduct a financial review and 

enter into agreements with a transfer agent and an escrow agent; 

 

NOW, THEREFORE BE IT RESOLVED, that the Board hereby authorizes and approves the 

Crowdfunding Offering, and the issuance of the Convertible Promissory Notes pursuant to the terms 

thereof; 

 

RESOLVED FURTHER, that the Crowdfunding Offering is fair to the Company; 

 

RESOLVED FURTHER, that the officers of the Company are authorized, empowered and 

directed to execute and deliver all documents and take whatever actions are deemed necessary or 

advisable to comply with all applicable securities laws in connection with the Crowdfunding Offering. 

 

RESOLVED FURTHER, that the Authorized Officers are, and each of them acting singly is, 

authorized, in the name and on behalf of the Company, to cause to be compiled and filed with the SEC 

such Form C in the form required. 

 

RESOLVED FURTHER, that Fundopolis Portal LLC ("Fundopolis") shall be engaged to 

provide the online portal required for the Crowdfunding Offering and that the officers of the Company be, 

and each of them hereby is, authorized and directed in the name and on behalf of the Company, and under 

its corporate seal or otherwise, to enter into an agreement with Fundopolis in connection with the 

Crowdfunding Offering and cause the Company to perform its obligations thereunder. 
 

 



-2- 

Convertible Note Agreement 

 

RESOLVED, that it is advisable and in the best interest of the Company to execute, deliver and 

perform its obligations under the Convertible Note Agreement. 

 

RESOLVED FURTHER, that the form, terms and provisions of the Convertible Note 

Agreement by and among the Company and the investors party thereto, a copy of which has been 

submitted in substantially final form to each director of the Company and is attached hereto as Exhibit A, 

be, and they hereby are, in all respects, approved and adopted, and that the transactions contemplated by 

the Convertible Note Agreement, be, and they hereby are, in all respects approved. 

 

RESOLVED FURTHER, that the officers of the Company (the ''Authorized Officers") be, and 

each of them hereby is, authorized and directed in the name and on behalf of the Company, and under its 

corporate seal or otherwise, to execute and deliver the Convertible Note Agreement in substantially such 

form, with such changes therein as the Authorized Officer executing the same shall, by the execution 

thereof, approve, and cause the Company to perform its obligations thereunder. 

 

RESOLVED, that pursuant to the Bylaws of the Company, the Authorized Officers shall record 

the investor name, address and number of Convertible Note Agreements and Securities held by each 

purchaser on the Company's books and records (including books and records kept in digital form online). 

In the event a holder requests a written record of their investment within a reasonable time, the 

Authorized Officers are authorized to prepare and deliver a written notice setting forth the holder' s name, 

the amount of Convertible Note Agreements and Securities held and any restrictions on the transfer or 

registration of said Securities imposed by the Certificate of Incorporation, the Company's Bylaws and the 

Convertible Note Agreement or by law or regulation.  

 

General Authorization 

 

RESOLVED FURTHER, that the Authorized Officers of the Company are hereby severally 

authorized and directed to take, or cause to be taken, all actions in the name and on behalf of the 

Company, that such officers determine are necessary or advisable to consummate the transactions 

contemplated by, or otherwise to effect the purposes of, the foregoing resolutions, including, but not 

limited to, signing, certifying to, verifying, acknowledging, delivering, accepting, filing and recording all 

agreements, instruments and documents related to any of the resolutions. 

 

RESOLVED FURTHER that all acts of the officers of the Company taken before the date 

hereof in connection with matters referred to in these resolutions are hereby ratified, approved and 

adopted as acts of the Company. 

 

 

 

 

 

 

(Signature Page Follows) 
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IN WITNESS WHEREOF, the undersigned have executed this unanimous written consent 

effective as of ____________________ ____, 2020. 

 

 

 

 

 

___________________________________ 

Jeremy Feakins 

Chairman 
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EXHIBIT A 

 

CONVERTIBLE NOTE AGREEMENT  

 

THIS NOTE AND THE SECURITIES ISSUABLE UPON THE CONVERSION HEREOF HAVE NOT 

BEEN REGISTERED UNDER THE SECURITIES ACT OF 1933, AS AMENDED (THE “ACT”), OR 

UNDER THE SECURITIES LAWS OF CERTAIN STATES. THESE SECURITIES MAY NOT BE 

OFFERED, SOLD OR OTHERWISE TRANSFERRED, PLEDGED OR HYPOTHECATED EXCEPT 

AS PERMITTED UNDER THE ACT AND APPLICABLE STATE SECURITIES LAWS PURSUANT 

TO AN EFFECTIVE REGISTRATION STATEMENT OR AN EXEMPTION THEREFROM.  THE 

ISSUER OF THESE SECURITIES MAY REQUIRE AN OPINION OF COUNSEL REASONABLY 

SATISFACTORY TO THE ISSUER THAT SUCH OFFER, SALE OR TRANSFER, PLEDGE OR 

HYPOTHECATION OTHERWISE COMPLIES WITH THE ACT AND ANY APPLICABLE STATE 

SECURITIES LAWS. 

OZFUND, INC.  

 

SERIES 2020-1 CONVERTIBLE PROMISSORY NOTE 

$____________________                               ___________________ ____, 20____ 

FOR VALUE RECEIVED, OZFund, Inc., a Delaware corporation (the “Company”), 

promises to pay to __________________________ (“Investor”), or its registered assigns, in lawful 

money of the United States of America, the principal sum of $_________________, or such lesser 

amount as shall equal the outstanding principal amount hereof, together with interest from the date of 

this Convertible Promissory Note (this “Note”) on the unpaid principal balance at a rate equal to 5% per 

annum, computed on the basis of the actual number of days elapsed and a year of 365 days. All unpaid 

principal, together with any then unpaid and accrued interest and other amounts payable hereunder, shall 

be due and payable on the earlier of (i) ______________ ____, 20___ (or such later date as provided in 

Section (b), the “Maturity Date”), or (ii) when, upon the occurrence and during the continuance of an 

Event of Default, such amounts are declared due and payable by Investor or made automatically due and 

payable, in each case, in accordance with the terms hereof. This Note is one of the Series 2020-1 

Convertible Promissory Notes of like tenor issued and sold by the Company in an aggregate principal 

amount of up to $250,000 (collectively, the “Notes”). The following is a statement of the rights of 

Investor and the conditions to which this Note is subject, and to which Investor, by the acceptance of this 

Note, and the Company agree: 

1. Payments. 

(a) Interest.  Accrued interest on this Note shall be payable at maturity. 

(b) Voluntary Prepayment. This Note may not be prepaid without the written consent of 

a Majority in Interest of Investors. 

(c) Payments in Connection with a Change of Control.  In the event that a Change of 

Control occurs prior to the consummation of a Qualified Financing and on or prior to the Maturity Date, 

and in the event Investor does not exercise the conversion election set forth in Section 0(b), this Note 

(together with all accrued and unpaid interest thereon) shall become due and payable immediately prior to 

the closing of such Change of Control. 
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2. Events of Default. The occurrence of any of the following shall constitute an “Event of Default” 

under this Note: 

(a) Failure to Pay.  The Company shall fail to pay (i) when due any principal payment 

on the due date hereunder or (ii) any interest payment or other payment required under the terms of this 

Note on the date due and such payment shall not have been made within five (5) business days of the due 

date;  

(b) Voluntary Bankruptcy or Insolvency Proceedings. The Company shall (i) apply for or 

consent to the appointment of a receiver, trustee, liquidator or custodian of itself or of all or a substantial 

part of its property, (ii) admit in writing its inability to pay its debts generally as they mature, (iii) make a 

general assignment for the benefit of any of its creditors, (iv) be dissolved or liquidated, (v) commence a 

voluntary case or other proceeding seeking liquidation, reorganization or other relief with respect to itself 

or its debts under any bankruptcy, insolvency or other similar law now or hereafter in effect or consent to 

any such relief or to the appointment of or taking possession of its property by any official in an 

involuntary case or other proceeding commenced against it, or (vi) take any action for the purpose of 

effecting any of the foregoing;  

(c) Involuntary Bankruptcy or Insolvency Proceedings. Proceedings for the appointment 

of a receiver, trustee, liquidator or custodian of the Company, or of all or a substantial part of the property 

thereof, or an involuntary case or other proceedings seeking liquidation, reorganization or other relief 

with respect to the Company or any of its subsidiaries, if any, or the debts thereof under any bankruptcy, 

insolvency or other similar law now or hereafter in effect shall be commenced; or 

(d) Breach by Company.  Company breaches any material obligation, or materially 

breaches any representation or warranty, to Investor under this Note, and such breach remains uncured for 

more than 20 days after written notice thereof has been given by or on behalf of Investor to Company. 

3. Rights of Investor upon Default. Upon the occurrence of any Event of Default (other than an 

Event of Default described in Section (a) or (b)) and at any time thereafter during the continuance of such 

Event of Default, Investor may, with the written consent of a Majority in Interest of Investors, by written 

notice to the Company, declare all outstanding Obligations payable by the Company hereunder to be 

immediately due and payable without presentment, demand, protest or any other notice of any kind, all of 

which are hereby expressly waived, anything contained herein or in the other Notes to the contrary 

notwithstanding.  Upon the occurrence of any Event of Default described in Section (a) or (b), 

immediately and without notice, all outstanding Obligations payable by the Company hereunder shall 

automatically become immediately due and payable, without presentment, demand, protest or any other 

notice of any kind, all of which are hereby expressly waived, anything contained herein or in the other 

Notes to the contrary notwithstanding.  In addition to the foregoing remedies, upon the occurrence and 

during the continuance of any Event of Default, Investor may, with the written consent of a Majority in 

Interest of Investors, exercise any other right, power or remedy granted to it or otherwise permitted to it 

by law, either by suit in equity or by action at law, or both. 

 

 

 

 



-6- 

 

4. Conversion. 

(a) Automatic Conversion upon a Qualified Financing. If a Qualified Financing 

occurs on or prior to the Maturity Date, then the outstanding principal amount of this Note and all accrued 

and unpaid interest on this Note shall automatically convert into fully paid and nonassessable shares of 

the Company’s capital stock in accordance with this Section (a). The total number of shares of the 

Company’s capital stock issued to Investor upon such automatic conversion shall be equal to the number 

obtained by dividing (i) all principal and accrued and unpaid interest on this Note by (ii) the Conversion 

Price, rounded to the nearest whole share (the “Total Number of Conversion Shares”).  The shares of the 

Company’s capital stock issued upon such automatic conversion shall be comprised of Preferred Stock 

and Common Stock as follows: 

 

(i) The number of shares of Preferred Stock shall be equal to the quotient 

obtained by dividing (A) all principal and accrued and unpaid interest on this Note by (B) the same price 

per share paid by the other purchasers of Preferred Stock sold in the Qualified Financing, rounded to the 

nearest whole share (the “Number of Preferred Stock Conversion Shares”); and 

 

(ii) The number of shares of Common Stock shall be equal to (A) the Total 

Number of Conversion Shares minus (B) the Number of Preferred Stock Conversion Shares. 

(b) Conversion upon a Change of Control. If a Change of Control occurs prior to a 

Qualified Financing and on or prior to the Maturity Date, then the outstanding principal amount of this 

Note and all accrued and unpaid interest on this Note shall be convertible, at the election of the Investor, 

immediately prior to such Change of Control, into fully paid and nonassessable shares of the Company’s 

Common Stock at a price per share equal to the Change of Control Conversion Price. To exercise the 

election set forth in this Section 0(b), Investor must deliver written notice to Company, in accordance 

with the procedures set forth in Section 0(c)(ii), of Investor’s intent to exercise the election, no more than 

10 business days after Investor’s receipt of a Change of Control Notice.   

(c) Conversion Procedure.   

(i) Conversion Pursuant to Section (a).  If this Note is to be automatically 

converted pursuant to Section (a), written notice shall be delivered to Investor no less than 10 business 

days prior to the conversion date, at the address last shown on the records of the Company for Investor or 

given by Investor to the Company for the purpose of notice, notifying Investor of the conversion to be 

effected, specifying the Conversion Price, the principal amount of the Note to be converted, together with 

all accrued and unpaid interest, the date on which such conversion is expected to occur and calling upon 

such Investor to surrender to the Company, in the manner and at the place designated, the Note.  Upon 

such conversion of this Note, Investor hereby agrees to execute and deliver to the Company all 

transaction documents entered into by other purchasers participating in the Qualified Financing, which 

may include a purchase agreement, investor rights agreement and/or other ancillary agreements, with 

customary representations and warranties and transfer restrictions (including, without limitation, a 180-

day lock-up agreement in connection with an initial public offering). Investor also agrees to deliver the 

original of this Note (or a notice to the effect that the original Note has been lost, stolen or destroyed and 

an agreement acceptable to the Company whereby the holder agrees to indemnify the Company from any 

loss incurred by it in connection with this Note) at the closing of the Qualified Financing for cancellation; 

provided, however, that upon the closing of the Qualified Financing this Note shall be deemed converted 

and of no further force and effect, whether or not it is delivered for cancellation as set forth in this 

sentence.  The Company shall, as soon as practicable thereafter, issue and deliver to such Investor a 
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certificate or certificates for the number of shares to which Investor shall be entitled upon such 

conversion, including a check payable to Investor for any cash amounts payable as described in 

Section (ii).  Any conversion of this Note pursuant to Section (a) shall be deemed to have been made 

immediately prior to the closing of the Qualified Financing and on and after such date the Persons entitled 

to receive the shares issuable upon such conversion shall be treated for all purposes as the record holder 

of such shares.   

(ii) Conversion Pursuant to Section (b).  Prior to conversion of this Note 

pursuant to Section (b), the Investor shall surrender this Note (or a notice to the effect that the original 

Note has been lost, stolen or destroyed and an agreement acceptable to the Company whereby the holder 

agrees to indemnify the Company from any loss incurred by it in connection with this Note). In the case 

of the election by the Investor to convert this Note, the Investor shall give written notice to the Company 

at its principal corporate office of the election to convert the same pursuant to Section (b), and shall state 

therein the principal amount of the Note to be converted, together with all accrued and unpaid interest.  

Upon such conversion of this Note, Investor hereby agrees to execute and deliver to the Company all 

transaction documents entered into by other purchasers participating in the Change of Control, as 

applicable, which may include a letter of transmittal, joinder agreement, support agreement, merger 

agreement, and/or other ancillary agreements, with customary representations and warranties and transfer 

restrictions (including, without limitation, a 180-day lock-up agreement in connection with an initial 

public offering). Investor also agrees to deliver the original of this Note (or a notice to the effect that the 

original Note has been lost, stolen or destroyed and an agreement acceptable to the Company whereby the 

holder agrees to indemnify the Company from any loss incurred by it in connection with this Note) at the 

closing of the Change of Control for cancellation; provided, however, that upon the closing of the Change 

of Control this Note shall be deemed converted and of no further force and effect, whether or not it is 

delivered for cancellation as set forth in this sentence.  The Company shall, as soon as practicable 

thereafter, issue and deliver to such Investor a certificate or certificates for the number of shares to which 

Investor shall be entitled upon such conversion, including a check payable to Investor for any cash 

amounts payable as described in Section (ii).  Any conversion of this Note pursuant to Section (b) shall be 

deemed to have been made immediately prior to the closing of the Change of Control and on and after 

such date the Persons entitled to receive the shares issuable upon such conversion shall be treated for all 

purposes as the record holder of such shares. 

(iii) Fractional Shares; Interest; Effect of Conversion. No fractional shares 

shall be issued upon conversion of this Note.  In lieu of the Company issuing any fractional shares to the 

Investor upon the conversion of this Note, the Company shall pay to Investor an amount equal to the 

product obtained by multiplying the applicable conversion price by the fraction of a share not issued 

pursuant to the previous sentence.  In addition, to the extent not converted into shares of capital stock, the 

Company shall pay to Investor any interest accrued on the amount converted and on the amount to be paid 

by the Company pursuant to the previous sentence.  Upon conversion of this Note in full and the payment 

of the amounts specified in this paragraph, the Company shall be forever released from all its obligations 

and liabilities under this Note and this Note shall be deemed of no further force or effect, whether or not 

the original of this Note has been delivered to the Company for cancellation. 

(d) Notices of Record Date. In the event of: 

(i) Any taking by the Company of a record of the holders of any class of 

securities of the Company for the purpose of determining the holders thereof who are entitled to receive 

any dividend or other distribution or any right to subscribe for, purchase or otherwise acquire any shares 

of stock of any class or any other securities or property, or to receive any other right; or 
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(ii) Any capital reorganization of Company, any reclassification or 

recapitalization of the capital stock of Company; or 

(iii) Any voluntary or involuntary dissolution, liquidation or winding-up of 

Company. 

Company will mail to the holder of this Note at least ten (10) business days prior to the earliest date 

specified therein, a notice specifying (A) the date on which any such record is to be taken for the purpose 

of such dividend, distribution or right and the amount and character of such dividend, distribution or 

right; and (B) the date on which any such reorganization, reclassification, dissolution, liquidation or 

winding-up is expected to become effective and the record date for determining stockholders entitled to 

vote thereon. 

5. Representations and Warranties of Investor. Investor represents and warrants to the Company 

upon the acquisition of the Note as follows: 

(a) Securities Law Compliance. Investor has been advised that the Note and the 

underlying securities have not been registered under the Securities Act or any state securities laws and, 

therefore, cannot be resold unless it or they are registered under the Securities Act and applicable state 

securities laws or unless an exemption from such registration requirements is available.  Investor is aware 

that the Company is under no obligation to effect any such registration with respect to the Note or the 

underlying securities or to file for or comply with any exemption from registration.  Investor has not been 

formed solely for the purpose of making this investment and is purchasing the Note for its own account 

for investment, not as a nominee or agent, and not with a view to, or for resale in connection with, the 

distribution thereof, and Investor has no present intention of selling, granting any participation in, or 

otherwise distributing the same.  Investor has such knowledge and experience in financial and business 

matters that Investor is capable of evaluating the merits and risks of such investment, is able to incur a 

complete loss of such investment without impairing Investor’s financial condition and is able to bear the 

economic risk of such investment for an indefinite period of time. The residency of Investor (or, in the 

case of a partnership or corporation, such entity’s principal place of business) is correctly set forth 

beneath Investor’s name on the signature page hereto. 

(b) Access to Information. Investor acknowledges that the Company has given Investor 

access to the corporate records and accounts of the Company and to all information in its possession 

relating to the Company, has made its officers and representatives available for interview by Investor, and 

has furnished Investor with all documents and other information required for Investor to make an 

informed decision with respect to the purchase of the Note. 

(c) Tax Advisors. Investor has reviewed with its own tax advisors the U.S. federal, state 

and local and non-U.S. tax consequences of this investment and the transactions contemplated by this 

Note. With respect to such matters, Investor relies solely on any such advisors and not on any statements 

or representations of the Company or any of its agents, written or oral. Investor understands that it (and 

not the Company) shall be responsible for its own tax liability that may arise as a result of this investment 

and the transactions contemplated by this Note. 

6. Representations and Warranties of the Company.  Upon the Company’s issuance of this Note to 

Investor, the Company hereby represents and warrants to Investor that: 

(a) Organization, Good Standing and Qualification.  The Company is a corporation duly 

organized, validly existing and in good standing under the laws of the State of Delaware.  The Company 

is duly qualified to transact and carry on its business as currently conducted and is in good standing in 
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each jurisdiction in which the failure to so qualify would have a material adverse effect on its business or 

properties. 

(b) Authorization.  Except for the authorization and issuance of the shares issuable in 

connection with the Qualified Financing, all corporate action has been taken on the part of the Company, 

its officers, directors and stockholders necessary for the authorization, execution and delivery of this 

Note.  The Company has taken all corporate action required to make all the obligations of the Company 

reflected herein the valid and enforceable obligations they purport to be.  This Note constitutes a valid and 

legally binding obligation of Company, enforceable against Company in accordance with its terms, except 

as may be limited by (i) applicable bankruptcy, insolvency, reorganization or other laws of general 

application relating to or affecting the enforcement of creditors’ rights generally and (ii) the effect of rules 

of law governing the availability of equitable remedies.   

(c) Governmental Consents and Filings.  Other than as may be required under applicable 

securities laws, no consent, approval, order or authorization of, or registration, qualification, designation, 

declaration or filing with, any federal, state or local governmental authority is required on the part of the 

Company in connection with the issuance of this Note or the securities issuable upon conversion of this 

Note. 

(d) Litigation.  There is no action, suit, proceeding or investigation pending or, to 

Company’s knowledge, currently threatened against Company that questions the validity of this Note, or 

the right of Company to enter into this Note, or to consummate the transactions contemplated hereby or 

thereby, or that, if determined adversely, would reasonably be expected to, either individually or in the 

aggregate, result in a material adverse effect on the business, operations, assets or condition (financial or 

otherwise) of the Company (a “Material Adverse Effect”).  Company is not currently a party to or subject 

to the provisions of any order, writ, injunction, judgment or decree of any court or government agent or 

instrumentality. There is no action, suit, proceeding or investigation by Company currently pending.  

Company has not received any correspondence from any third party with respect to any of the foregoing. 

(e) Compliance with Other Instruments. Company is not in violation or default of (i) any 

provisions of its charter documents, (ii) any judgment, order or decree of any court or arbitrator to which 

Company is a party or is subject, (iii) the terms of any material agreement or contract of the Company, or 

(iv) of, to Company’s knowledge, any provision of law applicable to Company, except, in each case, for 

such violations or defaults as would not reasonably be expected to, individually or in the aggregate, result 

in a Material Adverse Effect.  The execution, delivery and performance of this Note and the 

consummation of the transactions contemplated hereby will not result in any such violation or default, or 

be in conflict with or result in a violation or breach of, any judgment, order or decree of any court or 

arbitrator to which Company is a party or is subject, any law, regulation or order, or an event which 

results in the creation of any lien, charge or encumbrance upon any assets of the Company.   

(f) Accuracy of Financial Disclosures.  Any financial disclosures that are provided by 

Company to Investor pursuant to Section 8(k) are, to the best of Company’s knowledge following 

reasonable inquiry and diligence, accurate, complete, and representative of Company’s financial condition 

as of the date reflected therein.   

 

7. Definitions. As used in this Note, the following capitalized terms have the following meanings: 

(a) “Change of Control” shall mean (i)  any “person” or “group” (within the meaning of 

Section 13(d) and 14(d) of the Securities Exchange Act of 1934, as amended), becomes the “beneficial 

owner” (as defined in Rule 13d-3 under the Securities Exchange Act of 1934, as amended), directly or 

indirectly, of more than 50% of the outstanding voting securities of the Company having the right to vote 
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for the election of members of the Board of Directors of the Company, (ii) any reorganization, merger or 

consolidation of the Company, other than a transaction or series of related transactions in which the 

holders of the voting securities of the Company outstanding immediately prior to such transaction or 

series of related transactions retain, immediately after such transaction or series of related transactions, at 

least a majority of the total voting power represented by the outstanding voting securities of the Company 

or such other surviving or resulting entity or (iii) a sale, exclusive license, lease or other disposition of all 

or substantially all of the assets of the Company. 

(b) “Change of Control Conversion Price” shall mean a price per share equal to the 

lesser of (i) an amount equal to 80% of the per share consideration to be received by the holders of the 

Common Stock of the Company in such Change of Control and (ii) the price obtained by dividing (x) 

$6,000,000 by (y) the number of Fully Diluted Shares outstanding immediately prior to the 

consummation of the Change of Control. 

(c) “Change of Control Notice” shall mean written notice, delivered by the Company to 

Investor in accordance with the requirements set forth in Section 8(c), containing a summary of the 

material terms of the proposed Change of Control, the anticipated closing date of the Change of Control, 

the Change of Control Conversion Price, and the outstanding principal and accrued and unpaid interest on 

this Note as of the anticipated closing date of the Change of Control. 

 

(d) “Conversion Price” shall mean a price per share equal to the lesser of (i) an amount 

equal to 80% of the lowest price per share paid by the other investors for shares of the Company’s Stock 

sold in the Qualified Financing and (ii) the price obtained by dividing (x) $6,000,000 by (y) the number 

of Fully Diluted Shares outstanding immediately prior to the consummation of the Qualified Financing. 

(e) “Event of Default” has the meaning given in Section 2 hereof. 

(f) “Fully Diluted Shares” shall mean the total number of shares of the Company’s 

Common Stock issued and outstanding at the applicable time assuming full conversion or exercise of all 

then outstanding options, warrants and shares of preferred stock. 

(g) “Investor” shall mean the Person specified in the introductory paragraph of this Note 

or any Person who shall at the time be the registered holder of this Note.  

 

(h) “Investors” shall mean the investors that have purchased Notes. 

(i) “Majority in Interest of Investors” shall mean Investors holding more than 50% of 

the aggregate outstanding principal amount of the Notes. 

(j) “Obligations” shall mean and include all loans, advances, debts, liabilities and 

obligations, howsoever arising, owed by the Company to Investor of every kind and description, now 

existing or hereafter arising under or pursuant to the terms of this Note and the other Notes, including, all 

interest, fees, charges, expenses, attorneys’ fees and costs and accountants’ fees and costs chargeable to 

and payable by the Company hereunder and thereunder, in each case, whether direct or indirect, absolute 

or contingent, due or to become due, and whether or not arising after the commencement of a proceeding 

under Title 11 of the United States Code (11 U. S. C. Section 101 et seq.), as amended from time to time 

(including post-petition interest) and whether or not allowed or allowable as a claim in any such 

proceeding.  
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(k) “Person” shall mean and include an individual, a partnership, a corporation 

(including a business trust), a joint stock company, a limited liability company, an unincorporated 

association, a joint venture or other entity or a governmental authority. 

(l) “Qualified Financing” is a transaction or series of related transactions pursuant to 

which the Company issues and sells shares of its Stock with the principal purpose of raising capital that 

results in gross proceeds to the Company of at least $1,000,000 (excluding the conversion of the Notes 

and all other convertible securities converting in such transaction). 

(m) “Securities Act” shall mean the Securities Act of 1933, as amended. 
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8. Miscellaneous.  

(a) Successors and Assigns; Transfer of this Note.  Subject to the restrictions on transfer 

described in this Section (a), the rights and obligations of the Company and Investor shall be binding 

upon and benefit the successors, assigns, heirs, administrators and transferees of the parties.  Neither this 

Note nor any of the rights, interests or obligations hereunder may be assigned, by operation of law or 

otherwise, in whole or in part, by (i) the Company without the prior written consent of a Majority in 

Interest of Investors or (ii) by Investor without prior written consent of the Company.   

(b) Waiver and Amendment.  Any provision of this Note may be amended, waived or 

modified upon the written consent of the Company and a Majority in Interest of Investors; provided, 

however, that no such amendment, waiver or consent shall: (i) reduce the principal amount of this Note 

without Investor’s written consent, or (ii) reduce the rate of interest of this Note without Investor’s written 

consent. 

(c) Notices.  All notices, requests, demands, consents, instructions or other 

communications required or permitted hereunder shall be in writing and faxed, mailed, emailed or 

delivered to the receiving party at the address or facsimile number shown on the signature page of this 

Note, or at such other address or facsimile number as such receiving party shall have most recently 

furnished in writing or by email to the sending party.  All such notices and communications will be 

deemed effectively given upon the earlier of (i) when received, (ii) when delivered personally, (iii) one 

business day after being delivered by facsimile or email (with receipt of appropriate confirmation), (iv) 

one business day after being deposited with an overnight courier service of recognized standing or (v) 

four days after being deposited in the U.S. mail, first class with postage prepaid. 

(d) Pari Passu Notes.  Investor acknowledges and agrees that the payment of all or any 

portion of the outstanding principal amount of this Note and all interest hereon shall be pari passu in right 

of payment and in all other respects to the other Notes.  In the event that the holder of this Note receives 

payments in excess of its pro rata share of the Company’s payments to the holders of all of the Notes, 

then holder shall hold in trust all such excess payments for the benefit of the holders of the other Notes 

and shall pay such amounts held in trust to such other holders upon demand by such holders.  Provided, 

however, that nothing in this section shall be deemed, construed, or applied to replace, supplant, or 

substitute in place of, any contrary rule or priority of payment under applicable bankruptcy, insolvency, 

reorganization or other laws of general application relating to or affecting the enforcement of creditors’ 

rights generally.   

(e) Payment.  Unless converted into the Company’s equity securities pursuant to the 

terms hereof, payment shall be made in lawful tender of the United States. 

(f) Usury. In the event any interest is paid on this Note which is deemed to be in excess 

of the then legal maximum rate, then that portion of the interest payment representing an amount in 

excess of the then legal maximum rate shall be deemed a payment of principal and applied against the 

principal of this Note. 

(g) Waivers.  The Company hereby waives notice of default, presentment or demand for 

payment, protest or notice of nonpayment or dishonor and all other notices or demands relative to this 

instrument. 

(h) Governing Law.  This Note and all actions arising out of or in connection with this 

Note shall be governed by and construed in accordance with the laws of the State of Delaware. 
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(i) Waiver of Jury Trial; Judicial Reference.  By acceptance of this Note, Investor 

hereby agrees and the Company hereby agrees to waive their respective rights to a jury trial of any claim 

or cause of action based upon or arising out of this Note.  

(j) Attorneys’ Fees.  If any Party is required to engage the services of an attorney for the 

purpose of enforcing this Note through a suit, action or other proceeding arising out of or based upon this 

Note, or any provision thereof, the prevailing party shall be entitled to recover its reasonable attorney’s 

fees, costs, and necessary disbursements to which such party is entitled.   

(k) Financial Disclosures.  At the request of Investor, Company shall reasonably provide 

to Investor Company’s unaudited financial records, including but not limited to, financial statements, 

federal, state, and local tax returns, and statements sufficient to show the aggregate outstanding principal 

amount of the Notes, all of which shall be subject to confidentiality obligations set forth in a separate 

agreement, and shall be prepared in accordance with generally accepted accounting principles.  Investor 

shall retain such financial disclosures in confidence but shall be permitted to provide copies to third 

parties as may be required by applicable law.  Company acknowledges that Investor is purchasing this 

Note through an Individual Retirement Account under the United States Internal Revenue Code, and 

Company agrees to reasonably cooperate with any request of Investor to provide fair market value and 

other financial information concerning this Note to enable Investor to make any disclosures that may be 

required by the United States Internal Revenue Service or other governmental authority.  

(l) Counterparts.  This Note may be executed in any number of counterparts and by 

different parties on separate counterparts, each of which, when executed and delivered, shall be deemed to 

be an original, and all of which, when taken together, shall constitute but one and the same Note. 

 

 

 

(Signature Page Follows) 



 

 

The Company has caused this Note to be issued as of the date first written above. 

 

OZFUND, INC. 

a Delaware corporation  

 

 

By:  

Name: Jeremy Feakins 

Title: CEO 

 

ACCEPTED AND AGREED: 

 

Investor Name:  

 

By:        

 

Name:         

 

Title:          

 

Address:       

 
 

 

 

 

 

 

 

 

 

 

 

 

  

 

 

 

 

 




